Vice Chair Kellman asked would the exception fo the CUP run with the land? if &
new restaurant owner came in, they would have to come back fo the
Commiasion?

Mr. Bucidey said no, this would run with the land.

Commissioner Pettiit said if the Commission doss pass this, he would like o see
Isnguage in the resclution saying thet the fish market element must be
maintained.

i, Bucklsy said the commission doesn't have to worty about passing it because
it has o be acted upon by the City Councll; the Commission is just making a
recommendation, ~ :

Vice Chair Kellman said she is taken aback that the applicant came to the
Commission and asked for something he wasn't planning to abide by. But the
staff report lays out the fact that there are at lsast seven goals of the MSP that .
the husiness serves. She also believes that the business meets all the elements
required for being an exception to the MSP, but those two things are very unigue
to this specific restaurant. The type of food served, the mix of the restaurant and
the fish market clearly link the project o the maritime history of the area. The
findings can be made but they are definitely linked to the existing use of the
property.

Mr. Buckley said similar to when the commission considered the office use in the
CN district on Second Street, in order to make sure that the use permit granted
for that couldn't be used by some other office use, the Commission put some
very specific conditions on there that said it only applied to a very specific type of
office. The commission could do the same thing in terms of its findings for this. It
could specific that the fish market has to occupy so many square fest, etc. There
are various things that can be done. : : :

Commissioner Pettitt said the other point he would make is thet at the time the
applicant came in, whilst they were clearty wariting more than what they applied

'

for, the process for getting exceptions was in draft and clearly moving down the
pipe.

Vice Chair Kellman asked staif for clarification on the kind of acticn the
Commission can take.

Mr. Buckley said the Commission could direct staff to come back with a
resolution of recommendation.

Commissioner Kelly asked how many seats are in the restaurant if you don't use
the outdoor area.
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Mr. Foss said the current limitation is based on the distance between the two
exits, so they are !im‘ted to 49 seats by the fire depariment.

Commissicner Kelly said his view is that acc:ordmg fo the stan‘ report there are .

several pieces of language in the MSP that allows exceptions and some of those

exceptions, at least three of them and maybe four of them, have been met by the
conditions that those exceptions require. The city can limit to some extent what
they do out there, the fish market idea is a good one, limited signage is another
one. : , ,

He has been out there to eat, The restaurant was recommended by word of
mouth. It is & local place. It was being fed by boat people on the docks. It's a
great use for the water. It was a restaurant before and there are no other places
out there that he can see right now where a restaurant would fit. There are no
empty restaurants out there. This is the only one. He is a bit disturbed that the
applicant consciously went into the whole thing with an idea that was a little
deceptive. On the other hand, this is an economic engine and the city needs
these kinds of businessss, particularly the ones that serve residents. It would be
a travesty to shut this businaess down at this point. «

Commissioner Peititt said as far as the histcry, deceptive or not, first, he believes
that the Commission should look at the application on its merits, apart from the
history of it. S8econd, if the Commission actually applied the standard —

Chair Leone said this is an exxstmg use permit; you have to take into account
what it says.

Commissioner Pettitt said you can take into account the existing use permit
versus what has been applied for, but he doesn't think the issue of what they
asked for last time and what they are asking forthis time is applicable, and this is
why: 80 percent of the businesses that come in and ask for CUPs don't ask for
sign permits knowing full well that they are going to put signs up. If the city
applied the standard of holding neople up because they didn't apply for
something else or because they were breaking some other rule the Commission

would never approve anythmg

Chair Leone said he thinks itis a h’ctle different — if you remember what Caruso's

was before, it was a fish market with some seats in it and it served some food.
And the investment — and more power to him - that this entrepreneur put inio his
business requires more than 20 seats for him to make money. So there was a
choice made at some point in time as to what the inivestment was going to be in
this business. And if he had to guess, it wasn't based on 20 seats. His point of
viaw is not anything against this specific applicant, it is that what Caruso’s was
kafore, when the fish came in, you could go down there and buy fish and if you
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wantad o have & faw things cocked, thers ware & few things cocked, Thisis a
commercial restaurant. What other restaurant in Sausalito has B0 seats that
caters just to Sausalitans. There is no restaurant that can survive in Sausaliio
with 80 ssats just catering fo locals. i's impossible. And that's what iz written in
the MEP.

Commissicner Kelly said unless you consider the folks who come in on thelr
boats and use Sausalito for two, or three or four days a week, they are tike
temporary residents.

Chair Leone asked where they are going to dock? Thers's nowhere io dock

LA

temporarily in that marina.

Vice Chair Kellman said it sounds like there might be some sort of consensus to
recommend fo the City Council fo approve the CUP. But Chair Leore raises a
good point abeut the 80 seats, but she doesn't see any sort of study about the
gconomics.

Commissioner Pettitt said there is. some spread sheet info in the back.

Cornmissioner Kelly asked if Mr. Buckley would explain why economics plays a
role in this application where it doasn't in others?

Vice Chair Kellman said what she as trying to get out is, is there an in-between If
80 seats seeiris unreascnable?

Commissioner Kelly said it's only 70.

Chair Lecne said if you go out and count tables, you've got to live by what you
are going to do'as a business. Yes, you can constantly put a different sign — he
already has a sign permit, by the way, but you have to say thess are my seats at
some point in time and at least be in the neighborhood of the correct number.

Comrmissioner Kelly said but if the Commission cuts it to 50 seats, he’s going fo
have 70.

Vice Chair Kellman said the concerns have been aired and they are quite valid.
That being said, the decisions should be made on the findings.

Commissioner Kelly said let him weigh in on the findings:

“The exception will serve the needs of the residents of Sausalito and employees .

in the Marinship.” He's not quite sure about the employses in the Marinship but
he certainly believes it serves the needs of the residents of Sausalito, despite the
fact that it may also serve the needs of other places.
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“The exception will not result in 2 significant negative impact on the iraffic {
conditions of the marina or on Bridgeway.” Again, there is plenty of parking. As '
far as traffic, on the night he was there he didn't have any frouble getnng in or out

and he didn't see any excess traffic on the streets. His observation is that Mollie

Stone’s uses 10 times more traffic than the restaurant would.

“The exception further the intant of one or more of the goals of the Marinship
Specific Plan and the projeci is in substantial compliance with both specific and
general regilations.” — this one is a little harder to find for.

“The exception is needed to accommodate change to economic or operational
circumstances affecting preferred uses described in the p!an which was not or
could not have been foreseen when the plan was adopted.” That might apply
because a waterfront restaurant of this character which has a good.operation and
good food would necessarily kill 20 seats in an hour. So clearly his economic
circumestances have changed dramatically there because of the success of the

restaurant.

“The exception addresses an implementation measure in the MSP and not a
policy essential to achieving the goals ...” He's not clear exactly what that
means.

But he finds enough there fo say thera is a specific exception here and he (
doesn't havs fo be bound by this exception on any other single use in the
Marinship.

Commissioner Pettitt said he dossn't think the Commission is créaﬁng a
precedent.

Commissioner Kelly said he doesn't want to see the Marinship tum into a
restaurant waterfront area. That’s not what was intended and that's not what the

city wants.

Chair Leone said if its not what was intended and it's not what they wént, the
Commission is approving one here, so it's kind of ...

Commissioner Pettitt said overall the Marinship is working in that thers is a
diversity of uses down there. There are 4 lot of low dollar uses in the Marinship
ihat have survived and they have only survived because of the MSP and its

- zoning. That said, what else are you going to put in that space. The bait shop
and fish shop went bust, which is a good argument that the economic
circumstances have changed. That in itself makes the exception argument, that
the previous restaurant in there at 20 seats went bust. If they were coming in for
a different use, no question, it would be a no. If they were coming in justio
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increass the rent on the proparty, if would be a no. But they aren't doing either of
those things. They are irying to make a viable use that is clearly serving the

waterfrorit already.

Comimissioner Kelly pointed out that the Commission does serve the community.
It the Comrniesion turms the restaurant down, there would be an outcry from
people who have erjoyed it, want o enjoy it and think it is & good use. He hasn't
heard one person complain about the use out there. In fact, he should point out
that the mayor of Sausalito wrote a proclamation about the restaurant that's on
the Website. , o

Chair Leone said yes, and he asks psople to remember that the next time there’s
an election in Sausalito, It depends on your vision for Sausalito, and if you want it
io not be a marine oriented area, this is step one. He's sorry, but because it
serves fish really is not of importance. And when you start seeing the projects roll
in using this as a precedent, he’s going fo call the Commissioners up and ask
them to vote no on it because they voted yes on this.

(Commissioner Pettitt said just don't call more than ona.) -

Vice Chair Kellman asked if somebody is ready to make a motion?
Commissioner Kelly moved that the Commission dirset staff to draft a
recommendation fo Clty Councll approving the increase seating to 70 sesais

at the Caruso, LLC waterfront.

Commissioner Pettitt added, “and to include provisions reflecting the waterfront
nature of the restaurant and the fish market, and the - '

Commissioner Kelly said — and we recommend that the use for this restaurant
with this seating capacity be for a fish réstaurant and a fish market that is largely
resident serving.

Chair Leone asked that the Commission maintain the conditions of approval that
ran with the approval the first time, i.e., the hours of operations, since the
applicant is not asking that those be changed, he has fo live by what was
approved.

Commissioner Peattitt said they aren't asking those to be changed.
Commissioner Kelly said he would assume they would say on.

Chair Leone said okay, he'll go down there at 9 o’clock and see what's going on.
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Commissioner Pettitt said and then he can ask the code enforcement officer to (

enforce it.

C@mms.—.»smner Kelly moved, seconded by Commissioner Pettitt, to direct
staff to prepare a resolution recommending that the Ga&y Council approve
the applicant’s request with the qualifications noted on the record.

ROLL E:ALL-

AYES: Commissioners x{eﬂly, Pettitt; Vice Chazr Kellman =
NOES: Chair Leone ; ‘
AESENT' : Comrnissioner Wumams

(Vice Chair Kellman noted that she voted yes, but for the record she does
support Chair Leone's position and she agrees it is a slippery slope but the
conditions put on the resolution address that.)

(Chalr Leone said he has nothmg against the restaurant, it just goes agams’t his
vision of what Sausalito should be and the more pressure put on the waterfront to
not have anything to do with the waterfront the less it will over time and he

doesn't want to be a part of that.)

Mr. Foss said that as someone who lives in the fown and someone who has

reviewed the Marinship Specific Plan, he would really Ilke to invite all the : (

Commissioners to the restaurant, and instead of hearing about it, speculating
about it, come down and see what he knows is the working waterfront down

there.

Chair Leone said thanks for correctmg him on what he knows and doesn't know,
but he has lived in Sausalito for 10 years and he's spent a lot of time down there,
in getting to know it and reading the Marinship Specific Plan, so thanks for
gstting inside his head but he'd rather keep his insights inside his head than to let
Mr. Foss tell him what he's thinking. But he appreclates the advice. _

NEW BUSH%ESS

7. 80 Rodeo/247 Woodward Avenue SD/VA 04-004
Don Olsen (a2pplicant)
William Workhingtm (owner)

Farcel Map to subdwude an exisiing 10 052 lot within the R~2=2 5 zZone mio
Two lots with an area of 5,002 square feet and 5,050 square feet. Each of
the resultant lots would contain an existing home. The application

includes
a request for a Variance to the rear yard setback for 247 Weoodward Avenue

that wauld resuﬁt from the placement of the proposed rear pmperty line
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MEMORANDURM

DATE: TJune 23, 2004
TG: Heather Hines

. . P )
FROM: Gordon Swesney (jt’f{

SUBJECT: Tish Restsurant at #350 Harbor Drive—8A 04-029

I have reviewed the site plan dated 5/.:/03 and received 5/12/04 and have the following
comments: : : :

1. This restaurént facility, which has a 60 seat occupant loéd will necegsitate
installation of a factory manufactured 1000 gallon commercial kitchen grease
interceptor The interceptor site shall be approved by the City Engineer.

[\S)

The enlstmg sewer lateral which serves the restaurant ghall be video taped to the
sireet sewer main and repairs and cleamng performed as necessary
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Request for Exception to the Marinship Specific Flan {\ '

April 1,2004

Carusos’s LLC

350 Harbor Drive
Sausalito, CA 949465
(415) 331-3474

. We are requesting an excepiion to the cusrent zoning in the Marinship Specific
Flan for APM 063-030-01, the site of the former Caruso’s Sport Fishing Center. The
carrent CUP, Regolution 2003-33, allows a maximimm of fwenty seats. In order for the
business to continue, we are requesting au increase of 50 seats, allowing for a total of 70.

In reference to the City of Sausalito Zoning Ordinance, Chpater 10.28: Overlay
Districts, we offer the following responses io paragraph F, regarding Exceptions.

F.l.a Documentation describing how the requested excepiion will conform to
the Marinship Specific Plan goals, the Development Programs for the Marinship as a
whole and for ail percels to be affected by the proposed exception, and the Development

Standards.

The intention of the Masinship Specific Plan is io preserve the Sausalito working : ( '
waterfront, and provide useable waterfront lands for the City of Sausalito. By increasing .
the amount of seats, we are able to continue the type of business that was established in
1957, namely, 2 working fish market and café. We believe this not only conforms to, but
embodies the intention of the Marinship Specific Plan.

F.1.b An accurate legal description and a map of the land and any existing
bisildirgs.

Ses Attachment A.

F.1.c Documentation describing the changed circumstances which warrant or
require the exception. :

See Attachments B.1 and B.2

As described in Attachment B.1, at a maximum seat count of twenty, factoring in
a 2X turnover and an average of twenty dollars per customer, gross yearly revenues are
approximately 250,000.00 on minimum fixed expenses of 415,000.00.

Attachment B.2 describes the ability to serve 140 customers, again using the 2X

turnover assumption. At this point, the business is able io sustain profitability. Itis
therefore essential that the business obtain additional seats in order to survive. Rent,
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insurance, labor and 211 other agpecis of this markeiplace have skyrocketed since 1957,
and these changes have created an impossible enviropment for many smeall businesses. It
is important to note that only the food service industry is revenue-limited by seating
capacity.

F.1.d Change in the number of residents, employees, pairons, oF visitors in the
erea resulting from the exception.

We anticipaie no change in residents, or employess. We would hope for an
average increass in patronage of approximately 50 persong per day. The former Caruso’s
served a largs bese of local businesses and residents for lunch, and based upon locztion
and signage, we expect no increase in visitors. :

E.l.e Frobable amount and type of Irajfic to be generated by the exception and
the impact on the interseciions with Bridgeway which serve the Marinship.

We expeci no change in traffic amounts or patierns, as the principal cusiomer is
already in town, and worlking or living within close distance.

E.1.f Documeniation describing how the proposed exception complies with the
1985 Trajffic Initiative. :

Again, we expect no change in traffic dve the increase in seats. Besides the
local customer bass, the previous tenant operaied in violation of the twenty-seat limit for
twenty or more years. Our intention is to cornform to the zeming. and create a viable
business that serves the commumity. In addition, a solid majority of customers are able to
walk to this location.

E.2.a The exception requested addresses an tmplementaiion measure of the
Marinship Specific Plan and aot a policy essential fo achieving the goals of the Plan.

Our request addresses the implementaion of twenty versus seventy seais, a
limitation of the Marinship Specific Plan.

E2.b The excepiion is needed to accommodate changed economic or operational
circunstances affecting preferved uses described ir the Plan which were not or could not
have been foreseen when the Planwas adopted.

The exception requested is needed to accommodate changes in economic
circumstances.  Rising energy, insurance, rent, labor and food costs have made it
impossible to exist as a maritime business capped by seating, it's only source of revenue.
For a more detailed description of this environment, please see Attachments B.1 and B.2.
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F.2.c The exception furthers the intent of one or more goals of the Marinship
Specific Plan and the project is in subsianiial compliance with botk specific and general
regulations of the Marinsiip Specific Plan and the underlying zoning designaiion.

We believe that this exception epitomizes the intention of the L/larinsbip Spéciﬁc
Plan, to provide services and locations that benefit the City of Sausalito and preserve the
meritime history of Sauselito’s working waterfront. '

F.2.d The exception will not result in a significant negative impact on the traffic
conditions in the Marinskip or on Bridgeway.

The teqdﬁstsd exception should create no additional 'ikmvpact on the Marinship or
Bridgeway. The increase in seats allows us o serve the existing-customer base.

F.2.d The exception will serve the needs of residém‘s of Sausalito and employees
in the Marinship. .

The exception will directly serve the needs of the residents of Sausalito and
employees in the Marinship. Indirectly, it also serves the needs of preserving Sausalito
history, providing additional economic base for Sausalito, and furthering a social
gathering location on the water.

Summary

We believe that the goal of the Marinship Specific Plan was fo preserve many of
the aspecis of what makes Sausalito unigue. By giving this business the tools needed to
survive in today’s economic climate, the intention of the Plan will be preserved, and a
Sausalito legacy can continue for another fifty years.

~ Thank you for your consideration.

Sincerely,

v ———

William Foss
 Member, Caruso’s LLC

21 Sunshine Avenue

Sausalito, CA 24965

(415) 289-1124

(415) 289-1148 (fax)
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[FaL Modeling | o

|Salaries

[Utitities

{Rent

|Overhead

[CoGs

Exp. Daily
Exp. Wkly,
Exp. Mnthly. :
Exp. Yrly. e

Sales Daily

Sales Weekly o .
Sales Montlhy - T -
Sales Yearly ' = R ' (

[EBITDA (daily). ' :
EBITDA (weekly) | : :
EBITDA (Monthly)
EBITDA (Yearly) . 8=y

EAT (daily)
EAT (weekly) .
EAT (monthly)

[EAT (yearly)

Margins (pi %)
Margins (post)

[FLL&R Total

Target %
Actual %

|Ratios
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Mrngurance
Wl Comp

Liability

Proparty

[Total ]

| iga

[Cost of Goods Sold Calculation (based on 30/30/30/10)

Gross sales | . ..

| Total COGS

Egies J

O
s

B e
N B

ST G

=43 2

Average Delly

Average $ per cust.

|
B

[Daily Total (Pre Sales Tax)

[Daiiy Total (Post Tax)
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.|Salaries |

|Wks peF vr.

et

N . L
,t. Yoo Kot pen.  "dad o ssthled

Hours wkly  |Hours yearly

Chef 1 1 s
Chef 2 i
Chef2 0
Frep 1
Prap 2
Prep 3
Dish 1
Dish 2 e
Dish 3 v
Counter 1 Rl
Ceunter 2 o le)
Ccunter 3 K7
Marl i
Mgr 2 0
Mgr 3 0
|Totals _
daily
. weskly
) monthly
' yearly
[Min. Wage
| Utilities Per Mo. - |Mo.perYr. |
Gas _ DI 12 18000
Electric 12 18000
Water i2 1200
TV 12 2400
Phone 12 1440
[Total - |
[Rent |Per sg.ft. [Sg. Ft [ perday  |$ per week |$ per month |
s o L5, . SBo0cehels s i
l ) [Total (Year) |

v

ITEM MO,

[ pace (48

Remw # b
Riseting Dale: AZ/ 04
Proyrnes db= T




Fal modeling | -

|Sataries

|Ustitties

Exp. Daily e
Exp. Whly. =L , :
Exp, Mnthly. = G '

Exp. Yrly. =

Sales Daily &) =
} |Sales Weekly =

* 1Szles Montihy ,

Szies Yearly =

EBITDA (daily) Ok
ERITDA (weekly) . :
EBITDA (Monthiy) | ' ,_~
EBITDA (Yearly) EEeiase E

EAT (daily)
EAT (weekly)
EAT (monthly)

[EAT (yearly)

Margins (pre

|Margins {post)
[F, L & R Total |

Target %
Actual %

Y [Ratios
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- |Salaries | : - v
. 'Wks per yr. t-‘-'._..-.. _:;_".'.".5"?':] L

Lo

Chef 1
Chef 2
Chef2
Prep 1
Prep 2.
Prep 3
Dish 1
rish 2
Dlsh 3
Counter 1
Counter 2
Counter 3 )
Mar 1

Mor 2

Mor 3

[Totals

daily
_— weekly

i monthly
' yearly

[Utilities

12 18000
12 18000
12 1200
12 2400
12 1440

(Gas
Electric
Water
TV
Phone

[Total |

[Rent [Per sq.ft. _ [Sg. Ft [$ perday . $ per week |$per month |
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|linsurance
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Liability

Property

Monday
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Average Dailly

Average § per cust.

[Dzily Total (Pre Sales Tax)

.

[Daily Total (Post Tax)
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YACHT BROKERAGE CORP.

T e e el L S

May 17, 2004

Heather Hines, Contract Planner k
City of Sausalito, City Hall
420 Litho Street o

Sansalito, CA 94865
: Re: Caruso, LLC

Tnorease of Allowable Seating

Dear Ms. Hines:

I have been a tenant at Clipper Yacht Harbor, at 400 Harbor Drive for 14 years, During
this period I have had the opportunity to observe the unique business adjacent and within,
the Clipper Harbor. : :

The recent addition of “FISH™ is a welcome enhancement to the water front. The City
should recognize that the owners of “FISEI” not only have provided a professional and
successful business to Sausalito, but continue to be community minded with the past, »
present and firture of the Jocal community incorporated within their plan. (

Please accept this letter as support for the app]iéau’t’s exemption, allowing the increase in
seating from 20 to a total of 70. : '

Greg Jampcilsky -
Glje
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Heather,

This note iz io gwe support to Carusos in thelr guest for an exceplion o the .
Marinship Specific Plan fo increase allowable seating of the sxisting restaurant
from 20 to 70 seats. My business is located at 480 Gate 5 Boad in Sausalite in’
direct view of the restaurant and | fully support their guest, .=

Daliberate Design + Architecture .........c..... ... WWW.deliberate-cesign.net

Barry Peterson
415 332 1300
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JUL 19 2004

| | ~ CITY OF SAUSALITO .
FROM: Frances Mays; 60V arda Landing, Sausahto, CA SEAUNITY DEV ELGPMUNT

TO: Zausalito City Couuc_l

RE: Application No. SA O4~028, by Caruso’s LLC at 350 Harbor Drive

My concern regarding the expansion of Fish Restavran is the
e“'pansmn s impact on traffic. Fish will be a popular tourist destination given
its special Bay location and the presence of a top chef, The Marinskip
Specific Plan was put in place to protect area residents from expension
thoughtlessly done without considering t parking or traffic issues. |

While Clipper Yacht Harbor probably has ample parking, traffic along
Harbor Drive will undoubtedly be increased. Again, my comments are
directed more to the traffic issue than the actual expansion of the restautant.

Thus my question is: has the City, and Clipper Yacht Harbor
spectﬁcally, addressed this traffic increase issue so that the expansion

conforms to the spirit of the Marmshlp Specific Plan? : (;:»

Thank you for your attention in this important matter.

Since.rely, 3{2 hon <0 Y/} 5"9/@

ale
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LAW OFFICES OF
LINDA ALDEN SWAMNSOH

Sausgalito Planning Department

150 MADRONE AVENUE
LARKSPUR, CA 94939 o P e Y P Y
TEL (415) 927-1920; FAY (415) 927-1950 ' Em %i N AVISID
EMATL: laslaw@pacbellnet £ b i o b W o Bf
Wednesday, July 21, 2004 JUL %1 2004
Mr. Drummond Buckley CITY GF SAUSALITO
i prammr SOMMUNITY DEVELOPMENT

city of Sausalito
420 Litho Street
Sausalito, CA 94565

VIA E-Mail

Re: FISH Restaurant Application, Caruso’s LLC, 350 Harbor
Drive '

Dear Mr. Buckley:

The letter will present for the record the esgential
points of our discussion this morning. Would you kindly
include this letter, along with copies of all the pictures
(including those of the historic veseel “Freda”) in the
packet for the City Council members. :

I represent Michael Wiener and Tom Miller, Co-Executors
of the Estate of Gladys L. Spaulding. The Estate owns the
Spaulding Boatyard property (“Spaulding Property”), which
adjoins the Clipper Yacht Harbor property (“Clipper
Property”) . The Spaulding Property is expected to be
distributed within the next few months to the nonprofit
gpaulding Center for Wooden Boats. A recent press release
is attached, which provides more information about the
Spaulding Center. (I should note here that I do not speak
for the Board of Directors of the nonprofit Spaulding Center
for Wooden Boats, although I have no reason to believe they
would not agree with the pointe made herein.)

First and foremost, I would like to state our
enthusiastic support for the Caruso LLC application. I have
met with Mr. Foss and discussed with him a number of ways
that FISH and the Spaulding Center will be able to benefit
each other, all to the good of the waterfront and greater
Sausalito community. The possibilities are quite exciting.

Wewn%Lk__éﬁﬂ_~__
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The second purpose of this letter is to let you know
that we exist and to request conditions of approval that
will discourage FISH parking in “Lot A” and encourage FISH
parking in the lot directly in front of the restaurant. Mr.
Foss assures me that this should not be a problem. We
believe there is plenty of parking for everyone, with
cocperation and a little give and take.

The Spaulding Property includes a 40-foot-wide deeded
ingress and egress easement running north-south across
Clipper’s parking lot A from Harbor Drive to the Spaulding
Property. That easement is shown on Applicant’s “Site
Plan,” Item No. 6, Page 17, of the Staff Report for the June
9, 2004, Planning Commission Meeting. The deeded esasement
does not include parking, although an argument could be made
that a parking use is implied.

Our interest in the parking on Lot A and in the area
right in front of our building (see pictures for the latter)
stems from 50 years of historical use. We believe we have
an exclusive prescriptive easement for parking on the five
spaces next to our building and a nonexclusive prescriptive
easement for five to six places along the fence in Lot A.

We would appreciate any recommendation you might deem y”(
appropriate in order to shift any prospective FISH parking b
from Lot A to the lot in front of the restaurant itself.
This might include a condition that any street signage for
FISH be placed near the gate to the Clipper Yacht Harbor.
An understanding with Clipper that their gate would be kept
open until at least 9 p.m. would aleo be extremely helpful.
(It takes a key to enter the gate, but .no key to exit.)

My concern about the long benches counting as two
seats, rather than what looks like an obvious three, has
been alleviated by numerous visits I have made to the site.
I have never observed more than two people sitting on any
given bench.

Sincerely,

Linda Alden Swanson

cc. ) :
William Foss | : ._ : g% Eg E E %jg E;E
Directors, The Spaulding Center JuL ZI.ZMM \‘(W

For Wooden Boats:
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Craig Swayne, presicdent
Michael 2. Wiener, Bscretary
Thomas O. Miller, Treasurer
John C. Colver

Mike Douglas

Peter English

Terry Klaus

Tom List

Glen Miskel, Esg.
Garv Oswald, Eesg.
Jerry Williams, Eeq.

Charlie Mexrrill, Richardeon’s Bay Maritime Association
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SPAULDING CENTER FOR WOODEN BOATS ACQUIRES f
HISTORIC SAILING VESSEL FOR RESTORATION -

Monday, July 19, 2004

The Spaulding Center for Wooden Boats has recently -
purchased the historic Gaff Sloop “Freda” and will soon be
undertaking an effort to raise the estimated $200,000 to
fund a full and proper museum-guality restoration at the
Center’s nonprofit boatworks. The vessel is believed to be
the oldest active sailing vessel on San Francisco Bay. She
was built in Belvedere in 1885 by Harry Cookson, who named
the boat after his daughter. “Freda” had recently fallen
in to disrepair and sank at her berth while at Lowrie's
Yacht Harbor in San Rafael. Lowrie’s was instrumental in
raising her, and the acquigition by the Spaulding Center
was jointly supported by Lowrie’s and the Master Mariners
Benevolent Foundation in order to launch the Center’s goal
to regtore the boat.

The acquisition of “Freda” comes at an auspicious time °
for the fledging Spaulding Center, which was incorporated

in May 2002 just after the death of Gladys Spaulding, the ,-{V

benefactor of the Center. In recognition of common
objectives, the Center’s founding Directors, Tom Miller,
Linda Alden Swanson, and Michael Wiener, recently expanded -
the Center’s Board of Directors to include John Colver and
the five Directors of the Master Mariners Benevolent
Foundation: Michael Douglas, Peter English, Terry Klaus, -
"Tom List, and Craig Swayne. Swayne was elected the new
President of the Center; he serves the MMBF in the same
capacity. Both organizations are exempt publicly supported
organizations. ' :

The MMBF is known for hosting its annual fundraiser,
the Wooden Boat Show at the Corinthian Yacht Club. “Freda”
herself won many races under the ownership of the
Corinthian Yacht Club founder, Joe F. Tracy. Until
recently she was also very active in the annual Master
Mariners Regatta on Memorial Day weekend and other event
sponsored by the Master Mariners Benevolent Association.

S0 it was that over the Fourth of July weekend the;:::3
oldest sailing vessel on the Bay was towed to the oldes

wooden boatyard in Sausalito, one of only two believed ;gg E

SAUSALITO
TEVELOPMENT

be in operation today on the entire Bay. Referred to b
carl Nolte of the Examiner as “a kind of cathedral of
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wooden boats,” the boatyvard was cwned and operated by noted
yacht .designer and builder Myron Spaulding, who died at the
age of 94 on September 11, 2000, leaving the property to
his wife, Gladys. The property rsmains under probate
adminigtration, but the Center’s directors project that
transfer to the nonprofit Spaulding Center will occur
within the next few months.

Tn addition to the preservation of Myron Spaulding’'s
1ife work and the real property--with its historic
woathedral for wooden boats” and all the maritime artifacts
it contains--the specific purposes of the Center include
cperations to promote and perpetuate the preservation of
wooden boats, associated skills, and traditional
seamanship, all through education and learning by doing. A
wooden boatbuilding, repair and restoration cperation,
educational seminars involving traditional wooden
boatbuilding, repair and restoration skills, related on-
shore and on-the-water events, and maintaining the Center
ags a venue for individuals and other organizations to
contribute to the same, are all examples of operations
conesistent with the specific purposes of the Center. Among
others, these activities are the objectives of the Center;
collectively they represent its “yigion.”

Charlie Merrill of the Richardson’s Bay Maritime
Association, long-time supporters of the gpaulding Center
concept, noted that vFreda’” and the boatyard itself are
both anticues that reguire restoration and continued
stewardship. These are priceless and irreplaceable
treasures that will enhance the public’s enjoyment of the
Sausalito waterfront.” : , :

Upon “Freda’s” restoration, she will remain owned by
and berthed at the Spaulding Center for youth programs,
Master Mariner Benevolent Association events, and other
sailing events to perpetuate her history on the Bay and
that of the Spaulding Center, all to the benefit of our
maritime community. The Directors believe that her
acquisition and restoration will stimulate community
interest in the Center and its visiom. ~

To contact for further information:

. : i) T R g‘“’%
Craig Swayne, President %;%‘fm%;%;% “;j%‘zw
P. O. Box 470490 N l@

San Francisco, CA 94147-0490 Jub 21 7004
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Office (415) 285-1500

Home,
Home,
Email

sprco@earthllnk net

Carmel (831) 625-2925

San Francisco (415) 455-0445

{(use both):

craigswayne@earthlink.net
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(Mayor Albrition recused as he is a next door neighbor to one of the parties.
The motion was approved unanimously without a roll call vote.
6.  HEARINGS / ORDINANCES

a. Approval of an Exception to the Marinship Specific Plan for Fish Restaurant
(Application No. SA 04-029) 350 Harbor Drive

Staff report bv City Contract Planner Heather Hines

Ms. Hines réported that Caruso’s LLC, aka Fish Restaurant, is requesting approval of an
Exception to the Marinship Specific Plan to increase the maximum allowable seating from 20
seats to 70 seats, including mdoor and outdoor seatmg, for the emstmg restaurant at 350 Harbor
Drive.

On June 9th the Planning Commission conducted a public hearing regarding the proposed project
and directed staff to return with a draft resolution recommending approval on June 231'd, The
minutes of the June 9th meeting are attached.

On June 23, 2004, the Planning Commission approved Resolution No. 2004-029 recommending
approval of the application (SA 04-029).

A fuall description of the project, including an analysis based on the reqmred findings, is contamed in
the attached June 9, 2004 staff report.

The adopted resolutlon cites several findings for approval, based on the staff report and the
deliberation by the Commission on June 9, as follows:

° “...the Planning Commission finds that, as conditioned herein, the proposed project
complies with the requirements of the Zoning Code, including the required findings to grant an
exception to the Marinship Specific Plan, and the applicable goals of the Marinship Specific Plan,
as outlined in the staff report except as may otherwise be noted in this resolution; and

° “..the Planning Commission finds that , as conditioned herein, the proposed project
complies with the General Plan as outlined in the staff report; and

° “...all applicable conditions of approval for CUP 03-025 remain in affect; and

® “...the increase in seating recommended for approval by the Planning Commission applies
to the existing use and intensity of use currently on site; and
Drafi/Unapproved
Sausalito City Council

July 27, 2004
Page 7
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° “...the Planning Commission’s recommendation is based on a fish restaurant with an
ancillary fish market that cumulatively reflects and maintains the waterfiont nature of the
Marinship; and ' o ' o '

° - “... the Planning Commission is fecain11zending approval of a maximum of 70 seats based
on the seating plan submitted June 3, 2004, which does not include seating on the lower outside
deck represented as “public beach; and ' ’

e “...the Planning Commission has determined that the location and signage does not
encourage use by persons outside the Marinship; and '

° “...the recommendation of approval for the proposed a:tbeption does not set a precedent in
the Marinship nor does it question the intent of the existing provisions of the Marinship Specific
Plan.” ‘ ' ‘ ' : ~

Since the Planning Commission’s review of this project, concern has been expressed regarding
the existing number of seats and the true seating capacity of the picnic tables used at the
restaurant versus the seating shown on the submitted plans. Plans submitted by the applicant and
reviewed by the Planning Commission indicate 13 standard tables (8 inside and 5 outside), each
seating four people, four small tables (three inside and one outside) each seating two people, and
10 bar stools, for a total of 70 seats. The Commission recommended approval of this project
based on the information provided by the applicant.

The existing seating at the restaurant is at wooden picnic tablés with unattached benches. Due to
the size of the benches it is debatable whether each standard table seats four or six people and

whether each small table seats two or four people. This has the potential to alter the fotal seating |

calculation. The larger capacity for each table could result in seating for 94 people instead of the
70 approved by the Planning Commission. This in turn could have a significant impact on
parking and traffic associated with the restaurant. The Council may wish to consider this and
discuss how the existing bench seating should be calculated. '

Staff visited the site on July 21, 2004, to verify the mumber of existing tables being used. Staff
counted 20 standard tables, 5 small tables, and 14 bar stools. The majority of the tables were
located outside on the patio with only 4 standard tables and the bar stools located inside. The
applicant has indicated to Staff that tables are moved inside or outside depending on the weather
conditions. Four standard tables and three of the small tables were located on the lower deck
while the remaining were situated on the upper deck and entryway. -

This number is significantly different than the seating illustrated on the submijtted seating plan.
The existing seating could accommodate 104 to 154, 149% to 220% of the increased seating

approved by the Planning Commission. ‘
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During the Commission review, a question was raised as to whether the project would require an
approval from the Bay Conservation and Development Commission (BCDC). Staff has
contacted BCDC regarding this issue and will report more details, if provided, If the Council
directs staff to approve the Exception, it may wish to consider a condition of approval which
states that any necessary BCDC approvals be obtained, and that the project be confirmed to be
consistent with BCDC regulations, before the Exception is effective.

Staff determined that the project was exempt from CEQA pursuant to 15301 (Existing Facilities).
This section of CEQA exemptions includes minor alterations to existing private structures,
including interior changes and additions of up to 10,000 square feet in urbanized areas. The

_proposed project does not involve any new physical construction, alteration, or major remodeling

on the site and therefore Staff determined the impact would be less than those alterations listed as
exemptions.

A key consideration of CEQA section 15301 is that there is “negligible or no expansion of use
beyond that existing at the time of the lead agency’s determination.” Although Staff does not
believe that the requested intensity of use will have a negative impact to the environment, the
Council may wish to discuss this issue.

Staff received written correspondence voicing concern about the increase in traffic on Harbor
Drive associated with the expansion of the restaurant (see attached).

Additionally, staff met with the attorney for the Spalding Estate regarding their concerns with
parking on the Clipper Yacht Harbor site. The true number of seats was also questioned with
reference to the capacity of the existing tables and the number of existing tables on site. Written
correspondence, including late mail, is included with the staff report.

Councilmember Albert asked Ms. Hines to walk the Council through the drawings posted on the
wall and describe the parking area.

Ms. Hines pointed out the parking on the drawing.

Mayor Albritton said the C'i';y.regulates the number of seats in a restaurant, not chairs and tables.
Mr. Buckley said chairs are seats.

Mayor Albritton said they don’t regulate the furniture, they regulate the number of diners.

Mr. Buckley said the parking requirement is based on the number of seats. So they do regulate
seats, fiuniture. That’s how the City estimates the occupancy. Traditionally they stipulate a
maximum number of seats for any type of assembly use or restaurant.
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Vice Mayor Scremin asked if the City has done an assessment of seats over the years or has the
department just started looking at this?

M. Buckley said everything in Sausalito has a long history when it comes to planﬁng issues.
When Caruso’s was there, it was approved for 20 seats but at some point they were told if they

wanted to have more than 20 (which they had) they had to amend the Marinship Specific Plan, so

they filed an application to amend and that went to the Planning Commission and City Council in

1996. At that time it was decided that it was not a good idea to amend the MSP, but part of the

direction from the Planning Commission was “don’t pursue any code enforcement on the number
of seats here while the Commission is working on this exception process that will allow this to -
happen.” So basically staff was told don’t do code enforcement on the number of seats at
Caruso’s. Then about the time Bill Foss bought the space, he got a CUP for 20 seats in July; in
August the new code, which included the exception procedure, came into effect.

Mayor Albritton asked if he recalls what kind of tables they had at Caruso’s?
Mr. Buckley said they didn’t have benches.
Councilmember Belser said 20 seats were approved?

Mr. Buckley said 20 seats were approved for Fish just last year. Caruso’s had an approval for 20
seats but it expired because it was vacant for more than six months. ‘

" Councilmember Belser said yes, but 20 was constant.

Mr. Buckley said 'yes.
Councilmember Belser asked if this has been examined in light of the Fair Traffic Initiative?

Mr. Buckley said that initiative regulates FAR; he doesn’t know that it applies to something like
this. He hasn’t given that a careful look. They have looked carefully at the traffic parts of the
MSP. But again, those apply to floor area. This is an expansion of use. '

Councilmember Albert said his recollection was that the FTI also dealt with changing use from
less to more intensive. It is in the preamble to the zoning ordinance, isn’t it? Is there something
in the MSP that precludes table service?

Mr. Buckley said no. there was something in the paper about that. They did find that in the
public shoreline area that BCDC doesn’t want table service. But there is nothing in the MSP that
precludes table service, or in the approvals that apply to this restaurant.
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" Public Comment

Adam Krivatsky lives up the hill from the restaurant. Their boat is there and they observed the
area when it was Caruso’s. They welcome the new use. As a resident, he would like the Council
to consider that this is a delightful place; it should be allowed to accommodate as many people as
it can; there is a sea of parking nearby that is never fully occupied, even on Fourth of July
weekend. Bureaucratic limitations should be related to fire, etc., but not to parking.

Bob Politzer has lived in Sausalito 44 years. He asked the Council to treat this application as a
much greater and serious issue. He chaired the Planning Commission throughout the
investigation and preparation of the Marinship Specific Plan. They worked three and four days a
month for a year to make the plan fair and make it meet the goal of the City, which was to
preserve the historic nature of the Marinship -- marine and fishing -- and to discourage new
residential and tourist-related development in the area. The idea was that residential and tourist
development would raise rents and push out the marine and fishing-related businesses. Where
there was a restaurant on a site, they grandfathered it in with a conditional use permit with the

proviso that the restaurant would continue — which was Caruso’s, an institution — that they would ﬁ

serve the business community of Marinship, for breakfast, for lunch and not be allowed to
encourage tourism in the Marinship. This restaurant, Fish, has become in a very short period of
time, a destination restaurant. Congratulations to them, but to more than triple the seating at the
restaurant will definitely have an impact on the number of people coming into the Marinship. It
will also increase the traffic into the area, albeit at different times than the business community
travels in and out. He asked the Council to see this as the narrow edge of the wedge to open the
Marinship up to more tourism type business and destroy forever the historic area of Sausalito.

Monica Cardanini spoke on what Fish has to offer Sausalito. For her it is a beautiful place to sit
outside and enjoy good food. She doesn’t see it as something that will attract tourists. It is
attracting locals. She is not surprised that Saylor’s Landing objects, it will be competition. The
Fish owners are really determined to keep it for Marin.

Jordon Rogers represented Clipper Yacht. He doesn’t think the Council understands that they
start at 4:30 in the morning with parking control of the anglers who go out party boat fishing, and
that continues through the day. They have managed to organize that parking. They are very much
encouraged by the response of the locals that visit the area, it brings back what used to be there
when Caruso’s sportfishing center was there. Right now they are seeing locals coming down.
And that is what they want to encourage. There is no sign out there saying “fish.” It is quietly
tucked into that little spot. Mr. Pedersen has been an esteemed member of the Sausalito business
community for 57 years; he really hopes that the Council will give the operation a resounding
yea vote.

Ms. Swanson is the attorney for the Spaulding estate. They strongly support the application. She
has been to the restaurant numerous times because she was concerned about the benches; but
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she’s never seen more than two people sitting on the benches. She appreciates the emphasis on
historical use. They are very close to having the Spaulding estate transferred from probate to the
nonprofit as the Master Mariner’s Benevolent Association.

The Spaulding property has a 40-foot-wide deeded egress and an ingress easement across this -
parking lot, the sign says lot 1, it is not the lot directly in front of Fish. They have historically
parked along here, that is next to their building and along the fence in Lot A which is actually not

on the easement but beside it. She would request if there is going to be any signage that it be next

to the gate. Please encourage the clientele of the restam‘ant to park inside the gate and discourage
parking for the restaurant in lot A.

Councﬂmember Albert asked how many parkmg spaces does Ms. Spauldmg s chent believe he
has an easement for? :

She said an exclusive easement for five spaces along the side the bulldmg and a non-excluswe
easement for five or six places along the fence

Mike Monsef said he wants to drive a truck through this one, not a wedge. This Marinship Plan
has to be readdressed. It never got the approval of the public. That’s why there is a mess today.
Revisit the whole thing. Caruso’s is gone, he was one of those trying to see if it was going to
workout, they were lucky enough to have someone else come with a successful business. But
instead of encouraging him, they are putting up all these obstacles. Why is it that the City doesn’t
have the money to do a lot of things but it does have the money to have the staff counting seats?
He wants them to have 160 seats as good as they are and he is gomg to bnng tourists over there
as much as he can. The City needs the money

(Applause)
Vicky Nichols said this is nothing personal about the restaurant. But in looking at the late mail,

she sees Mr. Thompson has noted that this is not a minor exception. This should be looked at like
every other application. Listen to this in all fairness. The Marinship Plan should be revisited, but

it shouldn’t be chipped at bit by bit.

Dawn Riley is a sailor and runs America True, a nonprofit foundation that gives kids a chance to
get out on the water. She is speaking to vouch for the Foss’s and the restaurant and their
commitment to the commumty The Foss’s were instrumental in getting the program for getting
kids on the water underway. They look forward to the Spaulding property getting straightened
out. Regarding seats, she wants to point out that fish has allowed her to use their outdoor seating
before and after lesons for the kids. She stressed that fish restaurant has been a great restaurant
but more 1mportant1y a part of the community.
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J.R. Roberts lives in Sausalito. He spoke in support of Fish. Last year the City Council
approved a process by which to make minor amendments to the Marinship specific plan. There
couldn’t be a better model for a good reason for making a minor amendment to the plan. Fish has
taken over an institution, which is Caruso’s, this isn’t a new business, it isn’t changing
Marinship, he is basically improving on an institution that has been there for years and it is truly
resident serving. He has always heard people complaining about not having resident serving
restaurants. Here is one this should be celebrated. The City should do everything it can to hope
this business; it really does embody the spirit of the original Marinship. Although the MSP hopes
to keep the main uses as marine, it wasn’t designed to keep people and residents out of the
Marinship. The Council will hear that evening on how to better enforce the City’s codes, which
is great, but from his standpoint the best way to enforce is to minimize violations and his
experience with Caruso’s they always exceeded 20 seats. He wasn’t aware that the Council said
don’t enforce on this one. The City should not penalize somebody who wants to come in and
make it legal. The best thing to do is let Mr. Foss get this in order. He could have gone on
without coming in. he really applauds him as coming in and trying to do this the right way. As
chairman of the revenue roundtable, they are scouring the City for revenue sources, one of which
is good restaurants.

Joe Lemon spoke in support Fish’s application. He agrees with what he has heard so far. Part of
his business life in other parts of the country is hotels and business. It’s an incredibly hard
business. Fish is successful, but it is a hard road to get there. As a neighbor he likes being able to
walk over there and have lunch. When he goes there, and to Saylor’s, he sees a lot of people
from the business community of Marinship. It would not offend him if a tourist showed up there
but it looks pretty much like local people. The community should be celebrating Fish. Counting
seats seems a little bit petty and Sausalito should be bigger than that.

Edie Caldwell has an art gallery on Bridgeway. She’s lived in Sausalito for almost 3 years; she
is shocked at this notion that tourists are a dirty word; where she comes from people who come
to visit are welcomed and embraced. Her brother is coming from Nashville with his family this
weekend. The people from London who have been buying art from her gallery are nice people
and she would love to send them down to Fish. It’s time to rethink this. It’s time we raised the
level of our restaurants, our stores and our attitudes and we make businesses that the locals want
to go to and we will pertiaps allow the tourists or even encourage them to see these wonderful
places.

Charlie Merrill has been in Sausalito 62 years. He wanted to tell the Council and the

community what a great thing the City has in the Spaulding boatyard. That building in later years

was subject to erosion, falling down and for sale. He helped save the building with the help of

Gordon Sweeney when it was being buried out there. He’s not there for Fish or Saylor’s

Landing, he just wants to say how lucky Sausalito is to have been able to save that building, it’s

a heritage building, and now with the help of Linda Swanson and a nonprofit, they are taking it

over to preserve wooden boats and it will be a great credit to Sausalito and its history.
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Public Comment closed

Presentatmn by Apphcant Wﬂham Foss

Mr. Foss said he would be happy to answer questions, but he doesn’t think there is anythmg else
to say. He has tned to show with acuons rather than words What the restaurant is about

Councﬂmember Albert asked what percentage of business was from the fish market?
Mr. Foss said about 10 percent.

Mayor Albritton noted that staff on its site visit identified what would be apparently potential
violations of the permlt granted. Is it the apphcant’s mtent to comply with the 70 seat limitation?

Mr. Foss said they should have gone for 80 seats. They opened the restaurant with no idea they
were going to be using that area — they got the tables from someone technically they do not rent
that area. .

Councilmember Keller asked in a perfect world and if the restaurant was wildly successﬁﬂ what
is the maximum amount of seating he would ultimately like to have?

Mr. Foss said again they never intended to see this kind of volume, they anticipated 50 percent s
market and 50 percent restaurant sales. He doesn't think they can do more — they can’t fit more ix.\
than three guys in the kitchen, so they are stuck where they are, on the busiest day they’ve done .
so far, they’ve done 270 tickets, 60 or 70 seats an hour. 80 seats should work. The way it seems

to work is people line up, by the time people get their food and find a table, it’s hard to count

butts out there because they are gone so fast.

Mayor Albntton asked what is the average size party"

Mr. Foss said usually two to four. Two people Wﬂl take a table that w1]1 hold suc because that’
the way people are. o ,

Councilmember Belser asked what his hours are?

Mr. Foss said this week it is 11:30 am. to 4:3:0 p.m. Wednesday through Sunday.
Counci]member Albert asked about the rent, is the number in the staff .repo'rt the annual rent?
Mr. Foss said yes, thelow rent has allowed hlm to" have the VStafE and the fbod he has.
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. that he had to find a way to change the code that would allow for an exception to the Matinship

- fish, The tables are the same kind as that used by the restaurant, so it could be confusing,

Councilmember Albert asked how much Caruso’s rent was?
Mr. Foss said about 25 cents a square foot less. Some months John wasn’t paying rent.
Mayor Albritton asked for any further comment. v

None.

Council Discussion

Mayor Albritton said in 1995, the restaurant had been operating on a permit for 20 seats and had
an average of 60 people attending the restaurants, somehow he got all his customers to come in
and say Caruso’s had to stay open and had to be allowed more seats. And after a couple of
hearings the resolution was that they didn’t want to violate the Marinship Specific Plan and that
they were going to continue his expiring CUP but limit it to 20 seats and if he wanted to increase

Specific Plan. The room was full of anglers and residents who very much wanted that restaurant
to stay open and not to be limited to 20 seats because obviously at that time they were serving
quite a few more people than that, and they were asking for 60 seats. So his sense is that nine
years ago, Caruso’s was operating at 60 seats and went through this process -- some people even
called it the Caruso’s exception as it wound its way through the Planning Commission. He
personally believes in the concepts of the MSP but in terms of history this restaurant has been
operating with this number of seats for quite a long time under the radar and now they are being
asked to make legal something that has been going on for nine years. The applicant needs to
follow the conditions of the Planning Commission; he is a little concerned about tables in the
public open space. '

Planning Director Drummond Buckley said regarding the tables within the BCDC area it just
needs to be clear that that use has to be approved by BCDC. The Council may think about a
requirement that makes it clear that the tables are available to anyone, not just people eating at

Mayor Albritton said they had a similar condition for Cass’ Marina. His feeling is that having
followed the nine-year path through his terms on the Planning Commission and the City Council,
that that number of seats has been there for nine years.

Councilmember Belser said this is not unfamiliar to her either. She is delighted it is so
successful. It is important though to note that there are rules in town and this particular region
has a specific set of rules, so the dilemma is how you get where you want to go and not violate
them and then penalize everyone else when you say you can’t do that. It is important everyone
understand that. It is to Mr. Foss’ credit that he is asking for permission for this use that does
have a long history. This is approving something that is, not something that might be, and so you
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are not concerned about unintended consequences. She also believes it is consistent with the
marine uses the Marinship Plan requires. It is important that the constraints in the resolution be
observed, including the 70-seat number. The Council needs to first of all ratify what is there. As
far as tourists £o, nobody really hates them, but if there was a tour bus showing up there every
hour and squeezing out the people who work there, that would not be appropriate.

Vice Mayor Scremin acknowledged the hard work of the Planning Commission and all the effort
put into this. The difficulty for the Council is which way you look at it. When you look at it as a
restaurant, it’s a no-brainer. But from a Planning Commission point of view, it really is about the
understanding of what is the Marinship Specific Plan and what the Commission has been
charged with enforcing. This is not chipping away at the Marinship as much as it is providing
leadership in the task of revisiting the Marinship.

Councilmember Keller echoed Vice Mayor Scremin’s comments with regard to the Planning
Commission’s sensitivity to the Marinship Specific Plan. He was a frequent customer of
Caruso’s and he was sad when it closed. This is an entrepreneur who has taken a great idea and
dusted it off and everyone in town is benefiting from it. Even the restaurant website talks about
the history of Sausalito, the waterfront, fishing. The fact that Mr. Foss is coming to the Council
with an honest request is a plus. He is totally in favor of approving the additional seating to 70. If
the applicant has to come back and ask for a few more seats, he will be happy to revisit 1t at that
point.

Councilmember Albert noted that the Council adopted a proclamation saluting fish, but in
hindsight he is embarrassed they did it at that time. The Council shouldn’t be adopting special
proclamations when there is an application pending before a Comn:ussmn

Councilmember Albert said that Sausalito’s intent is not to be anti-tourist. However, the
Marinship Plan’s goal was to preserve and protect the traditional ,maritime businesses down
there. There was concemn that there was going to be a ripple effect and gentrification would drive
out businesses and rents would go up as tourist-serving busmesses moved i in.

What the Council has to keep in mind is that this approval runs with the land; it is not specific to
this restaurant. There is a sense that Caruso’s was a great tradition and that Fish has more than
amply picked up that tradition and continued it. He suggested that the Council consider
conditions that will assure that any new business will have the same characteristics, such as
requiring a fish market there that sells fish on a retail basis, or that the menu be predominantly
fish oriented. This restaurant is becoming a destination restaurant; he doesn’t object to that. Fish
had a nice write up in one of the San Francisco magazines. Not having signs or not advertising

isn’t something that should give anybody a false sense of security; they can do both if they want.

He agrees with the Mayor’s comments, that is, require that the business stay within the confines
of the approval granted by the Planning Commxssmn. Also the restaurant has to count seats,
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including the ones in the BCDC area; that is how it is done. If a restaurant on Caledonia Street
puts tables on the sidewalk, those seats get counted.

Mayor Albritton asked Mr. Buckley to address the idea of conditioning the approval on it
maintaining the fish market.

Mr. Buckley said the Commission looked at that but he would suggest using floor area used for
the use rather than a percentage of sales. It could have another condition that says the owner shall
not contract with charter bus business. That is enforceable. It may not be something Mr. Foss is
planning on doing but you can’t control what somebody else might do down the road.

Mayor Albritton said if the use is discontinued for six months then it doesn’t run with the land.
(He noted that the Fish proclamation was actually a joke linked to the website, and the fact that it
was approved while the application was still being considered the Planning Commission was
inappropriate. Mayor Albritton noted again that he is a lawyer and believes in following the law,

Mayor Albritton moved, seconded by Vice Mayor Scremin, to direct staff to prepare
Resolution of Approval No. 4727 consistent with the Planning Commission’s
recommendation contained in Resolntion 2004-029, thereby approving the proposed
Exception, with the further conditions that require the restaurant to have a fish market
and prohibits bus charters. ’

The motion was unanimously approved without a roll call vote.

b. Intreduction and First Reading of an Ordinance Establishing an Administrative
Code Enforcement Procedure '

Staff report by Planning Director Drummond Buckley

Mr. Buckley said there was a proposal floated a couple of years ago by former Community
Development Director Reba Wright-Quastler and that ordinance never made it to the City
Council for discussion. She may have done a Power Point presentation on it at one point. The
attached draft ordinance includes comments made on that draft. This draft is modeled after the
City of Mill Valley’s regulations that were adopted in July of last year. It has been very
successful there. This was part of his presentation regarding signage, which was made to the
Chamber of Commerce as well as to the Council and Planning Commission.

Currently the Sausalito Municipal Code provides "penalties provisions" for violations of the
municipal code, punishable by prosecution as an infraction. A court imposes the punishment.
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8. Research and make decisions on applications requiring administrative approval.
%.?

7. Review and make decisions regarding cerfain fypes of encroachment permit
applications as specified in Section 10.56.030.A (Community Development
Director).

- 8. Draft resolutions outlining official actions.

9. Act as Secretary to the Planning Commission; sign resolutions on behalf of

Planning Commission and attest to Planning Commission action on Flnal Maps.

10.  Act as Zoning Administrator or assrgn a staff member fo act as Zoning
Administrator.

Community Develdpment Department Staff. Except where otherwise provided by this

Title, Community Development Department employees may also carry out the

- responsibilites of .the Community Development Director, under the Director's

supervision.

10.80.040 Zoning Administrator

Authority. The Community Development Director shall act as the Zoning Adriinistrator

A

and shall have the authority fo appoint a qualified Community Development Department

staff member as the Zoning Administrator. Appointee shall serve in that capacity at the

discretion of the Community Development Director.
B. Duties and supervision. The Zoning Administrator shall serve as a hearing officer and
is assigned the authority and original jurisdiction to investigate, consxder and approve or,

deny the following applications: ,

1. Minor Use Permits.

2. Variance Applications -for the following when_the application is not associated
with any discretionary permit requiring Planning Commission approval:

a. Setbacks (Required yards per Section 10,40.070 (Setbacks and Yards) et
seq.)

b. Building height where the project will change the lowest or highest point
of contact with grade, but will not physically increase the height of the
structure.

c. Fences over six feet (6) in height.

3. Extensions of, or amendments to, existing variance and conditional use permit
approvals which do not alter the general intent of the original approval granted by
the Planning Commission.

4, Lot Line Adjustments, unless the proposal requires a variance requiring Planning
Commission review and approval.

City of Sausalito Zoning Ordinance July 15, 2003
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5. Pursuant to Section 8.44.185 of Title 8 (Building and Construction), the Zoning
Administrator shall be authorized to determine if differences between Historic
Landmarks Board decisions and Planning Commission decisions are minor
design. feature(s) when petitioned by the Community Development Department
staff or by the project applicant. If the Zoning Administrator determines that there
is a minor design inconsistency in the two Board's approvals, the Planning
Commission decision shall control. ' :

C. Referral to Planning Commission. The Zoning Adminisirator may transfer original
hearing jurisdiction to the Planning Commission at his/her discretion when it is deemed
necessary for policy implications, unique or unusual circumstances, or the magnitude of
the project. ' SR ‘

D. Appeal. Decisions of the Zoning Administrator may be appealed in accordance with
Chapter 10.84 (Appeals) of this Title. '

10.80.050  Planning Commission

The Planning Commission is hereby established for the City of Sausalito pursuant to California -

Government Code §65101. The Planning Commission shall be appointed and shall serve as
follows:

A, Appointmént and responsibilities. The Planning Commission shall be appointed and
shall serve in accordance with Chapter 2.58 of the Sausalito Municipal Code.

B.  Actions. Action fo approve any application by the Planning Commission shall be by a
majority vote of the members present and voting: A tie vote, which is not followed by a
continuation of the matter for further consideration, shall have the same effect as a
denial.

' 10.80.060 Historic Landmarks Board

A Appointments and responsibilities. The Historic Landmarks Board (HLB) is hereby
established for the City of Sausalito and shall be appointed and serve in accordance with
Chapter 2_.58 of the Sausalito Municipal Code. - , :

B. Actions. Action to approve any application by the Historic Landmarks Board shall be by
a majority vote of the members present and voting. A tie vote, which is not followed by a
continuation of the matter for further consideration, shall have the same effect as a
denial. T o ,

C. Duties. The Historic Landmarks Board shall have the following duties:

1. Make recommendations to the Planning Commission regarding designation of
historic districts and listing properties on the local register, consistent with
Sections 10.28.040.F (Procedures for Historic District Designation) and
10.46.050 (Procedures for Listing on the Local Register). PR

2. Hear and consider permit applications for construction, alteration, demolition and
* remedial work on sites listed on the local register or located in the Historic

City of Sausalite Zoning Ordinance July 15, 2003
10.80 - . Zoning Ordinance Administration :
1080 #oning meMNO. _ [ pAGE /(80

Page 10.80-3
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CITY OF SAUSALITO
PLANNING DIVISION

MEMORANDUM
Date: February 26, 2’009
To: Planning Commission
From: Lilly Schinsing, Associate Planner
Subject: 350 Harbor Drive, Fish Restaurant (DR/CUP 07-002)

On February 11, 2009, the Planning Commission held a public hearing on a Design
Review Permit for a gazebo to cover twenty-four outdoor seats, approval of amendment
to Conditional Use Permit CUP 03-25 to allow for an eight additional indoor seats and
forty-two additional outdoor seats and recommendation of City Council approval for an
exception to the Marinship Specific Plan to allow total of 120 indoor/outdoor seats at
Fish restaurant, 350 Harbor Drive. ~ :

Four Commissioners were present for the hearing on February 11, 2009 (Chair Keller,
Cox, Keegin and Stout). After public testimony and Planning Commission discussion, the
Commission continued their review of the project to the March 4, 2009 hearing in order
to give Commissioner Bair an opportunity to review the February 11, 2009 staff report
and the recording from the meeting. Staff was not given any additional direction.

Attachments:

1- Seating plan approved by the Planning Commission (Resolution 2004-29). This was
distributed to the Planning Commission on February 11, 2000.

2- Staff Report from February 11, 2009

I\CDD\PROJECTS - ADDRESS\G-L\Harbor Drive 350\DR 07-002\350 harbor drive 2-26-08.doc ﬂ
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CITY OF SAUSALITO
PLANNING DIVISION

MEMORANDUM
Date: February 26, 2009
To: Planning Commission
From: Lilly Schinsing, Associate Planner
Subject: 350 Harbor Drive, Fish Restaurant (DR/CUP 07-002)

On February 11, 2009, the Planning Commission held a public hearing on a Design
Review Permit for a gazebo to cover twenty-four outdoor seats, approval of amendment
to Conditional Use Permit CUP 03-25 to allow for an eight additional indoor seats and
forty-two additional outdoor seats and recommendation of City Council approval for an
exception to the Marinship Specific Plan to allow total of 120 indoor/outdoor seats at
Fish restaurant, 350 Harbor Drive.

Four Commissioners were present for the hearing on Fébruary 11, 2009 (Chair Keller,

Cox, Keegin and Stout). After public testimony and Planning Commission discussion, the

Commission continued their review of the project to the March 4, 2009 hearing in order
to give Commissioner Bair an opportunity to review the February 11, 2009 staff report
and the recording from the meeting. Staff was not given any additional direction.

Attachments:

1- Seating plan approved by the Planning Commission (Resolution 2004-29). This was
distributed to the Planning Commission on February 11, 2009.

2- Staff Report from February 11, 2009

I:\CDD\PROJECTS - ADDRESS\G-L\Harbor Drive 350\DR 07-002\350 harbor drive 2-26-09.doc
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Sausalito Planning Commission
Regular Meeting Minutes
Wednesday, February 11, 2009
DRAFT EXCERPT
At 6:30 p.m. the February 11, 2009 Regular Meeting of the Sausalito Planning Commission
was convened in the Council Chambers of City Hall at 420 Litho Street.

Chair Keller asked Community Development Director Jeremy Graves to take the Roll Call

ROLL CALL
PRESENT: Chair Keller ‘ ,

Commissioners Stout, Cox, and Keegin
ABSENT: Vice Chair Bair

Staff Report by Associate Planner, Lilly Schinsing
Project: Fish Restaurant, 350 Harbor Drive
‘ Design Review Permit/Conditional Use Permit
DR/CUP 07-002
Applicant:  William Ziegler
Owner: Clipper Yacht Harbor

" The Appllcant is requestlng approval of a Design Revnew Permit for a gazebo to cover twenty-
four outdoor seats, approval of an amendment to Conditional Use Permit CUP 03-25 to allow
eight additional indoor seats and forty-two additional outdoor seats, and recommendation of
City Council approval for an exception to the Marinship Specific Plan to allow a total of 120
indoor/outdoor seats at Fish Restaurant, 350 Harbor Dnve Sausalito.

The restaurant is currently approved for 48 indoor and 22 outdoor seats and also operates a
small fish market. Fish Restaurant is located within a portion of an existing building on the
Clipper Yacht Harbor sight in the Marlnshlp area. The project site is hatched on this map and
the fish restaurant buﬂdlng is circled in red. The site is located on about 10 acres of land and
water. Access to the site is via Harbor Drive off of Bndgeway at the north end of the City. The
site is located in the waterfront Marinship zoning district and is designated as “waterfront zone”
in the Marinship Specific Plan. The surrounding uses include a bait & tackle shop, boat yard,
yacht sales, and other offices, fishing charter businesses, etc.

The site has a detailed history that dates back to 1984 with regard to the restaurant use when
a Conditional Use Permit was approved for a Deli without tables or chairs. At the time, the
food & beverage service was considered accessory to the bait & tackle sales on site, and was
limited to the sale of pre-packaged foods such as sandwiches. In 1989, a Conditional Use
Permit was approved for a small restaurant which was limited to 20 seats within 300 square
feet of the bldg. Outdoor seating was not permitted with that approval.

; In 1995, an amendment to the Marinship Specific Plan was approved which permitted outdoor
seating in the waterfront district but did not approve an overall on site increase in the permitted

site seating. * 5
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In 2003, a Conditional Use Permit was approved for the establishment of a fish market and

food service café with 20 seats. That was the begmnlng of Fish Restaurant. In the same year,

the City Council adopted amendments to the zoning ordmance that allowed for minor
exceptions to the development standards or “definitions of use in the Marinship Specific Plan.

In 2004, the City Council approved an exception to the'MarinShip Specific Plan to increase the
maximum allowable seats at Fish Restaurant to 70 seats total. Thls decnsmn was based ona
fish restaurant with an ancillary fish market.

The current applicant’s request for additional seating is mainly due to variable weather
conditions at the site. Patrons frequently move the tables & benches indoors and outdoors
depending on the weather conditions.. The primary reason for the increased seating request is
to allow flexibility in seating optlons for patrons without such frequent movement of the tables
and benches.

The applicant contends that the current request for increased seating is “after the fact,” as Fish
Restaurant has been operating with 120 seats since the approval for 70 seats in 2004. The
applicant's request is not an effort to enlarge the restaurant or create a larger business, but
rather an effort to secure the appropnate permits to maintain the same level of service Fish
Restaurant has been providing since 2004.

The Planning Commission is authorized to amend existing Conditional Use Permit approvals

which “do not alter the general intent of the original approval granted by the PC.” The required |

approvals for an amendment to the Conditional Use Permit for increased seating are to make
the Conditional Use Permit Findings and the Exception Findings in Section 10.28.050.F of the
Zoning Ordinance. In the waterfront zone of the Marinship Specific Plan small scale eating
establishments are allowed with the CUP in a maximum of 20 seats. However, the Zoning
Ordinance contains a provision for “minor exceptions” to the development standards or
“definitions of use.” These “minor exceptions” may be approved by City Council upon
recommendation by the Planning Commission. The term “minor” however is not defined.

In 2004, the minor.exception provision was used to increase the on site seatmg to 50 seats.
The current request is to increase the authorized seating from 70 to 120, which is again an
increase in 50 seats. However, the cumulative impact from both requests would result in 120
seats total which is 100 seats more than the 20 that the Marinship Specific Plan allows with the
Conditional Use Permit. Therefore, the Commission should discuss whether or not this
request is a “minor exception” and if the findings can be made for the exception.

There are 5 Findings for “minor exception”: Finding A. states that: “the exception requested
addresses an implementation measure of the Marinship Specnﬂc Plan and not a policy
essential to achieving the goals of the Plan.” The seating exception addresses a land use

limitation in the waterfront zone of the MSP. The restriction of 20 seats for small scale eatlng | o

establishments is an implementation measure that addresses the “Waterfront Zone General

Intent” of re-enforcing and supporting the Mannsh|p s Maritime trade and industries (wholesale -
and retail fish sales). The 2004 seating exception approval noted that the action was based on

a fish restaurant with an ancillary fish market that cumulatively reflected and maintained the

waterfront nature of the Marinship. Therefore, Staff concludes that Finding A can be made that
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the exception addresses an implementation measure of the Specific Plan that will not threaten
the character of the Marinship or the goals of the Specific Plan itself.

Finding B. states that “the exception is needed to accommodate changed economic or
operational circumstances affecting preferred uses described in the Plan which were not or
could not have been foreseen when the Plan was adopted.” The applicant has stated that
there are unique weather conditions that affect the restaurant. When the weather suddenly
changes, patrons enjoying the outdoors quickly move indoors for shelter. Short of asking
patrons to move their table each time the weather changes, the applicant is requesting ample
tables indoors and outdoors in order to accommodate changing weather conditions. This is an
operational condition that was not recognized in 2004 when an approval was granted for 50
additional seats.

The applicant has also stated that the restaurant has experienced changed economic
circumstances that have developed both from a “continuing, more costly environment in which
to do business and the need to maintain the current level of service.” If the current seating
restriction of 70 seats is enforced, the applicant contends that rising economic costs would
make it difficult for the owner to continue operations.

Finding C. states that “the exception furthers the intent of one or more of the goals of the MSP
and the project is in substantial compliance with both specific and general regulations of the

MSP and the underlying zoning designation.” Staff has reviewed the goals and regulations of
the MSP and the Waterfront Zone and concludes that the exception would further the intent of

- the goals of the MSP, and these are all outlined in the Staff Report. In summary, the goals

" emphasize supporting maritime industry, serving the local population, and producing only low
levels of traffic. Fish Restaurant purchases fish locally, thereby supporting the commercial
fishing industry in Sausalito and the Marinship. A survey conducted over nine days in August
of 2007 has shown that more patrons come from the Marinship in Sausalito than outside of
Sausalito and that there’s a larger percentage of patrons who arrive by foot, bike, or boat.
Staff can conclude that the project furthers the intent of these goals.

The Waterfront Zone requirements state that “the proportion of food provisioning in marine
supply business to other marine supply elements should remain small enough that it will qualify
as “limited accessory food provisions” and not characterize the nature of the business.” In
2004, the City Council authorized an increase in seating at Fish Restaurant from 20 to 70
seats. The resolution stated that the action was based on a fish restaurant with an ancillary
fish market that cumulatively reflected and maintained the waterfront nature of the Marinship.

Therefore, the restaurant was considered the primary use and the fish market the secondary
use. Based on this previous determination, Staff concludes that as the characterization was
previously authorized, the exception is in compliance with the MSP. In addition, the increase
in seating requires that adequate parking is provided on site. Restaurants must provide 1
parking space for every 4 seats. As the proposal is for a total of 120 seats, the restaurant
portion must provide 30 parking spaces. In addition, wholesale and retail fish markets must
provide one space per every 250 square feet. The fish market at Fish Restaurant occupies

- about 75 square feet and, therefore, is required to provide 1 parking space. Therefore, the

© total required parking Fish Restaurant is 31 spaces. Clipper Yacht Harbor has provided a
letter stating that 39 parking spaces are assigned to Fish Restaurant for restaurant and fish
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market patrons. Therefore, Staff concludes that the proposal is in compliance with the parking
standards.

Finding D. states that “the exception will not result in a significant negative impact on traffic
conditions in the Marinship or on Bridgeway.” Applicant has candidly stated that the restaurant
has been operating with the requested number of seats since receiving approval for 70 seats
in 2004. In addition, the applicant asserts that the current level of intensity has never created
an observable traffic condition in the Marinship or on Bridgeway. A survey conducted by the
applicant over 9 days in August of 2007 found that 42% of patrons arrive at the restaurant by
foot, bike or boat with the rest arriving by car. Over the 27-hour survey period, an average of 6
vehicles per hour came to Fish Restaurant. With 39 dedicated parking spaces to serve Fish
Restaurant, the survey shows that traffic impact is light. Therefore, with the survey information
and the knowledge that the restaurant has been operating with the requested number of seats
for 5 years, Staff concludes that this finding can be made.

Finding E. states that “the exception will serve the needs of the residents of Sausalito and
employees in the Marinship.” The restaurant provides an important service to the employees
of the Marinship and the residents of Sausalito by offering a food service location in an area
where restaurants are limited. In addition, the owners of the restaurant and fish market have
stated that they purchase all the fish they cook and sell from local fishermen who deliver their
catch to the dock. They also buy fish direct from the boats thereby supporting the local
commercial fishing industry in Sausalito and the Marinship. Staff concludes that this last
finding can be made that the exception will serve the needs of residents of Sausalito and
employees in the Marinship.

The Commission should consider whether or not the request is “minor” in nature, and if the
Findings can be made to amend the CUP and recommend approval of the exception.

Moving on the Design Review aspect of this application, the applicant is requesting approval of
a gazebo structure to cover 6 picnic tables or 24 outdoor seats. Staff has provided a very
rough depiction in this photograph of the location and height of the proposed structure. The
proposed gazebo is composed of 20 eight foot tall wooden posts that would surround an
existing u-shaped configuration of wooden planters in an existing patio area. The structure
would include a flat wood roof and pressure treated wood to match the existing planter that it
would surround. The gazebo would be open on the South and East sides with roll-down
shades, while the North and West sides of the structure would be enclosed with tempered
glass. The applicant has stated that there is a correction that's needed in the Staff Report and
on the plans that the entire structure would stand 10 %z feet tall — not 9 ¥ tall.

The San Francisco Bay Conservation and Development Commission reviewed the project and
stated that the gazebo would require and amendment to the existing BCDC Permit . An
amendment has been added as a “condition of approval” that BCDC authorization for the

gazebo has been obtained prior to issuance of a building permit. BCDC staff has also

requested that the Planning Commission consider the gazebo’s impact on public access to the
shoreline and the public’s view of the bay.

Staff has visited the site and has concluded that obstructions to public views have been f
minimized by the location and design of the gazebo. The gazebo is proposed to be located
behind the public access walkway and the public access viewing deck. In addition, the



- That concludes our Staff report. I'm available for any questions.

proposed gazebo is to be enclosed with tempered glass creating minimal obstruction of the
view from the parking lot area. As the gazebo is also proposed to be located on private
property in an existing patio area enclosed on 3 sides, Staff has concluded that the gazebo will
not have an impact on public access to the shoreline. The structure also conforms to the
development standards in the Zoning Ordinance in terms of the height, setbacks and
coverage, and these are outlined in your Staff Report.

Story poles are required to be installed and certified whenever there is a change in building
footprint, roof elevation or building bulk. However, Fish Restaurant secured a temporary Use
Permit for a temporary seasonal tent from December of 2008 to May of 2009, and the tent
currently stands in the same location as the proposed gazebo structure, and it provides
seasonal wind and rain protection. If story poles were required to be erected, the tent structure
would need to be taken down for a period of no less than 20 days. As this might cause a
disruption in the restaurant operations and service, Staff is requesting that the Commission
consider the temporary tent as a substitution for the story poles to show the height and bulk of
the proposed structure. The tent marks the location of the structure, although the height and
bulk of the tent structure are larger than the proposed gazebo structure. The Commission may
consider the temporary tent as providing information about the bulk and location ofthe -
proposed gazebo. If the Commission decides that story poles are necessary to provide a more
accurate depiction of the mass of the gazebo, the Commission’s consideration of the Design
Review Permit should be continued to the next available PC Meeting to provide time for the
applicant to erect the required story poles.

The Planning Commission has several options in considering this request. The first is to
approve both requests and adopt the resolutions in Exhibit A and Exhibit B of this Staff Report.
Staff is recommending this option.

The second is to approve the Design Review Permit and deny the Conditional Use Permit
amendment. The Commission would then adopt the resolution in Exhibit A and direct Staff to
return with a Resolution of Denial for the Conditional Use Permit amendment request. If the
Commission decides to go this route, a Condition of Approval should be added to the Design
Review Permit Resolution stating that prior to issuance of a building permit, the applicant shall
submit a revised seating plan showing only 22 outdoor seats and 22 indoor seats (which is '
what was previously approved in 2004.)

The third option is to deny the Design Review Permit and approve the Conditional Use Permit
amendment which would require the Commission to adopt the resolution in Exhibit B, and
direct Staff to return with a Resolution of Denial for the Design Review Permit.

The fourth option is to deny both requests and direct Staff to return with a Resolution of Denial
for both applications.

The Commission may also continue the hearing for additional information and/or project
revisions.

" Chair Keller then asked if anyone had any questions of Associate Planner Schinsing this point
in the meeting.
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Commissioner Keegin expressed confusion over the question of which is primary and which §
is ancillary — Fish Restaurant of the fish market? (

Associate Planner Schinsing agreed that it's confusing. According to the Marinship Specific
Plan, “eating areas should be secondary in nature and not characterize the business itself.”

Associate Planner Schinsing further stated that in September of 2004, the City Council
approved an exception to the MSP which increased the maximum allowable seats at Fish
Restaurant to 70. The resolution clearly noted that the action was based on a fish Restaurant
with an ancillary fish market that cumulatively reflected and maintained the waterfront nature of
the Marinship. The exception was not included as an amendment to the 2003 CUP, but rather
a stand alone approval of additional seating. Associate Planner Schinsing stated it was at this
point in time hat the Planning Commission and City Council decided to make the restaurant
primary and the fish market secondary. (Associate Planner Schinsing suggested the
Commission refer to Page 10 of the Staff Report.)

Commission Keegin asked whether there is adequate parking at the facility. Reference was
made to the survey which was conducted in 2007 over a 27-hour period in which it was
determined that an average of 6 vehicles per hour came to Fish Restaurant. Concern was
voiced over how many vehicles were there during peak hours of business as the survey
suggested that traffic impact is light.

Associate Planner Schinsing stated that the Applicant provided the survey and stated that
the survey provided lunch hour traffic counts. ( '

Chair Keller than expressed dismay over the fact the Fish Restaurant was allowed to have
benches at the restaurant. He recalled that the original seating plan showed seats instead of
benches. He questioned whether approval should be given for benches which are difficult to
move, when the restaurant could instead use chairs. Also, the benches seat more people
which in turn increases seating capacity.

Associate Planner Schinsing distributed the original seating plan showing individual chairs
and not benches. She stated that the issue was raised at the Council meeting, but does not
appear to have been resolved at the Council meeting. The original seating plan shows 70
seats.

Chair Keller invited the‘Applicant to give a presentation.
Presentation by Applicant William Ziegler:

Mr. Ziegler stated that he brought 3 gentlemen with him who also wished to speak to the
Commission: Kenny Belove, the co-owner and manager of the restaurant, Bill Craig, the
architect designing the Gazebo, and Sean Hodges, a local fisherman.

Mr. Ziegler stated that from the beginning seating has always been an issue at this site. He
provided a brief history of the site. He mentioned that when the restaurant was closed down (
for a period of time, the area was practically vacant, no one went there. It really affected the
other businesses in the area. When Fish finally re-opened the locals were happy to have a
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restaurant back there. Since 2003 or 2004, an attractive place, a seasonal place. In fall 2006,
the restaurant was cited for “non-compliance” for having too many seats. In Dec. 2006, he
submitted an application to legalize the seating and put in a gazebo. The previous owner told
him he couldn’t stay in business if he didn't have seating that was variable.....inside and
outside seating. He did a survey in summer 2007 which proved that even during peak hours,
the maximum # of people was 55. So, even though there were actually 120 total seats
available, only 55 seats were used. on nice days....totally packed outside.....91% of people
who go there prefer to eat outside. In order to survive, it needs to be a year-round restaurant.
Therefore the need for a tent ....2004-2005 a tent was put up to help deal with the weather
problems. He’s been trying to get his application through the PC for over 2 years. It's been a
very difficult process. Right from beginning, he wanted to legalize existing seats. He was told
he had to remove extra seats before anything could proceed (including the tent)...He tried
reducing the seating capacity to 70, but it was impossible to function smoothly and keep the
customers happy. “If you count people, not seats, there’s no problem....ordinances refer to
seats rather than people.” The key question/issue is to comply with the intent of the Zoning
Ordinance. He says there are no negative impacts from approving it.

On the positive side: it serves the people in the area: 30% came from the immediate
Marinship area; another 30 plus % came from city of Sausalito.....19% are outside
area....most from Marin.....on week-ends people come off their boats to enjoy lunch there.
Fish clearly serves the area.

Secondly, it enhances/promotes the fishing marine industry; increases shoreline access,
brings people to area. BCDC required Clipper Yacht Harbor to build a walkway around
shoreline and seating area down below. There’s more than enough parking and there are no
traffic problems.

Chair Keller expressed concerns about the car traffic at peak hour.

Mr. Ziegler stated there are no traffic concerns....at the most, there are 9 cars at peak time.
Mr. Ziegler then stated that he was finished with his presentation and wanted to bring forward
the other gentlemen. Chair Keller stated that Ziegler had used up his full 15 minutes of
speaking time allotted to him, so the other men wouldn't be able to make full presentations.
Chair Keller asked if Mr. Ziegler knew when the previous owner decided to overlook the City
Council decision which increased the seating from 20 to 70 and decided on his own volition to
then increase the seating to 1207

Mr. Belove, the co-owner and General Manager of Fish, stepped forward and stated that there
is never a time when every seat in house is full. Probably there are never 70 seats used at
one time. Even during the lunch rush.

Chair Keller then said he was out there today and there were 24 large tables out there - a lot
more than is on the schematic - and 4 tables were in the public access area which is against
. the BCDC's regulations.

Mr. Belove stated that the customers probably placed the tables there.
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Chair Keller said “that's not possible,” two of the tables were permanent picnic tables with
attached benches. How could the customers move those? Chair Keller said he counted more
than 120 seats. (

Associate Planner Schinsing stated that the BCDC permit requires Fish Restaurant to
provide picnic tables in the public access area, but do not allow Fish Restaurant to provide
table service in the area.

Mr. Belove said the owners were asked to purchase tables for that area. He said if Chair
Keller saw other tables in the public access area that weren't picnic tables, those are the tables
that were probably brought there by customers. He said the customers are used to taking care
of themselves.

Chair Kéller next opened the discussion to PUBLIC COMMENT:

Sean Hodgeé, a local fisherman, (his boat, Hog Heaven, is at Clipper Yacht Harbor) is totally
loyal to the restaurant. He depends on Fish Restaurant. Fish purchases his catch at a good
price. Fish helps him support his family.

Commissioner Keegin asked Mr. Hodges where and what does he mainly deliver to Fish.

Sean Hodges stated he delivers to the fish market and it is additionally served as food in

restaurant. He delivers mainly crab. In summer Halibut... also salmon. Also, 3 other boats

from the Harbor delivers crabs and 2 boats deliver Halibut in the summer time. He is asked
where the sand dabs and bottom fish come from? He says they are caught out in the Bolinas (
area. h

Jordan Rogers, the Harbormaster at Clipper Yacht Harbor stated that the weather in the Fish
Restaurant area is just like Candlestick Park! Usually, from May — Sept. the weather is foggy,
cold, windy and that's why the patrons run inside. They need the seating capability for inside
and outside.

He also points out the heritage that Fish Restaurant represents. From 45 years ago when it
was Caruso’s Bait shop to now. The Fish Restaurant property represents part of Sausalito’s
heritage. The Marinship Specific Plan has hampered business and caused a lot of problems.
Fish Restaurant should be left alone! They are supporting the local fisherman and bringing
people to the waterfront. “We need the business down there! We have to increase business
in the waterfront in Sausalito make changes to MSP stop beating up on people like
Fish....Clipper Yacht Harbor is only 80% full traditionally always at least 98% People are
literally leaving their boats there rather than paying.....we have to increase & encourage
business....make it happen.....figure out how to make it work!”

Emil Waigand: stated that he works at the fuel dock and said that Fish is a great place.
Patrons come with children....The whole family can eat there....well loved restaurant by the
locals.

Chair Keller asked if there’s any more public comment. No one replies. He then asks the (
Commissioners if they have any questions for the public who just spoke or Staff members.
The Commissioners reply No.
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Chair Keller closes the Public Comment portion of the meeting.

Next Chair Keller suggests that the application should be viewed in 2 parts: First, the Design
Review Permit on the gazebo and second, the CUP Amendment.

Chair Keller says he thinks the gazebo makes sense. The tent has already been up there for
quite some time...with no problems

Commissioner Cox agreed ....she’s a frequent patron...thinks gazebo will be a vast -
improvement. It will have 2 windowed sides (clear sides) with views of the bay which the
tent can’t provide.

- Commissioner Stout agreed, but has one question....in the planter area what will they plant?
He would suggest no trees. ‘

Commissioner Cox refers to a mention of a color board in the Staff Report ....Is there one?
Associate Planner Schinsing stated that she would get it.

Chair Keller stated “One pole is going into a flower bed.....why is it there? Can you mover
it?”

Bill Craig, architect, stated the size and the pole location of the gazebo is a function of the

. tables that go inside it. The building becomes secondary to the seating plan in order to get
adequate movement around the tables. The location of the story pole was a matter of function
— not design.

Chair Keller asked Commissioner Keegin if he has comments. Commissioner Keegin says he
agrees with his colleagues. He too dines there occasionally and is in support of Fish being
there.

Commissioner Stout asked....what the roofing material is for the gazeybo

Bill Craig responds that it would be a built-up roof with a minor slope....with tar and gravel
with flashing around the edge

Chair Keller: Well, it seems we have a consensus on the Gazebo. However, | have
questions/concerns regarding the seating. It seems this whole process has been driven from
the beginning by picnic tables and picnic benches. Are you wedded to picnic tables and picnic
benches?

Mr. Belove stated that what they are wedded to is the whole feel of the very rustic east coast
crab shack with the picnic table and the bench....it is a feel ....we don't have linens, crystal.
Also, we feel it is important to pay our fisherman more for their product and pay our Marin
~ farmers more for their produce. Our customers drink wine out of jars, beer out of mason
! jars...people love it ....your kids can come, draw on paper mats and feel at home at Fish. To
change that is tampering with something that works! Yes, | guess you could say | am wedded
to the picnic table and bench idea because of the feel that was created some time ago.
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Chair Keller stated that Bill Foss’s original application when | was on the City Council. He
originally wanted to just have chairs and tables. Somewhere along the line that changed.
What drove the restaurant going to picnic benches? This is one of the things that the Chair is
grappling with. He stated that he doesn’t look at picnic benches as a minor exception. Other
restaurants can operate moving inside and outside using chairs and tables. The benches are
cumbersome....you can probably get as many as 8 people at a picnic bench....so you are
being enabled to far exceed our seating limits.....the definition was a picnic bench for 4 people.
Chair Keller stated that he definitely wants Fish to succeed. However, they’'ve got more than
120 seats there....... in the context of other restaurants in town...... they’re approaching the
size of Poggio, they're 3 times the size of Avatar's and much bigger than Angelino’s in terms
of seating. He would like to know how wedded Mr. Belove is to this design? Do you have any
flexibility at all? We're talking about benches versus chairs. ‘

Mr. Belove stated if we were granted the 120 total seats, we wouldn't find ourselves moving
tables because we would have enough inside and outside seating available.” We will never
seat 120 people at one time. But with the extra seating we wouldn’t have to constantly be
moving tables inside and outside. Everything would stay in its place. If it's cold, the locals
know not to Fish because there’s not enough seats inside. | am wedded to benches because
I’'m wedded to the feeling they create. | can’t imagine picnic tables without benches.
Traditional dining tables do not fit out on that patio; patrons love the feel. However, at the
same time, | am not opposed to discussion about this issue.

Chair Keller: | think the issue is how we define “minor” I'm struggling with adding an
additional 50 seats after we approved 50 seats 4 years ago.” Going from 20 to 70 and 70 to
120 - 2 minor additions doesn’t equal a minor change! | question is this was the intent of the
applicant from the beginning to get it to this size! We were told the last time that you didn't
need more than 80 seats! I'm struggling with this...find it difficult to grant a “minor exception”
for 50 more seats!

Commissioner Cox: In their defense, although they're asking for 50 seats, they want to keep
indoor and outdoor seating fixed. And they don't intend to have more than 70 patrons at any
given time....which was the original exception that was granted to them...they’re asking for the
convenience of not having to move tables back and forth. | don't get the sense that when it's
nice, the indoors are fulll When it's nice, they're all outside conversely on evenings or on
rainy, cold days, there’s no one outside. Therefore, | can characterize this as a minor change
for 2 reasons: 1) | am able to make each of the Findings. It is true that section 10.28.050 of
the Zoning Ordinance states “minor exceptions” that do not alter the general development
programs may be approved upon recommendation by the Planning Commission, but the
findings that we're required to make don't have the word “minor” anywhere in them. And | feel
| am able to make each of the Findings. '

Secondly, we are undergoing a huge change in economic circumstances. So I'm very
sympathetic to the fact that crab rolls have gone up $10 from what it used to be! Fish -
Restaurant does patronize our local fishermen. And Fish is of a character consistent with its
locale. The fish market is a very active part of Fish Restaurant. Many locals buy fish there.

Commissioner Cox stated that she feels the actual change in status that would be effectlve ,
upon our approval of the CUP
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would not amount to a huge change in the status quo. That's not to say that she approves of
the fact that they have more seating out there than the CC approved ...she’s dismayed by that
as much as Chair Keller. However, she felt encouraged by the applicant’s survey that
indicated they never have more than 55-70 people being served/seated at any one time. Cox
goes on to say that even though it's true that picnic benches can accommodate as many as 6
people, she often sees only 2 people sitting at them. To summarize, Cox states again that she
feel she can make each of the 5 Findings.

Commissioner Stout agrees with Commissioner Cox. He is an alternate member of WAM
Committee. He thinks the project is great project. He wants an economically viable
neighborhood there again. It's a great opportunity for us to present to the City Council a new
idea a new push for what can be done on waterfront...He likes the fact that it does support
local fisherman ‘

Chair Keller stated that he agrees with Commissioner Stout in almost all respects...very
sympathetlc with applicant’s dilemma. Chair Keegin stated “Our problem is not with Fish...our
problem is with an ordinance that has been passed by the City Council, reviewed regularly by
the City Council, and is replete with references to 20 seats that serve employees of the
Marinship area! And so far the evidence presented fo us indicates that less than half of the
patrons are from Marinship area. We're looking at an application not for 20 or 40 seats but 6
times the amount permitted by the Ordinance. He don’t think that's a minor change. It's a ,
significant major exception ...it's up to the City Council to say that this particular element of the
MSP should be amended. He would urge that those here today should go to the City Council.

~ The CC has the authority to make amendments. The PC doesn’t. We need to have a space

- on this waterfront for Fish and similar facilities. The CC needs to decide what and how this
ordinance should be amended to allow this particular activity. The Planning Commission can’t
dlsregard the directions of a very significant Ordinance that is directed exactly at the waterfront
that we're talking about. This is not a minor exception.

Also, he stated that would have difficulties with findings A& B ....... Keegin urges the applicant
to go to the CC to get a change ....Keegin feels legally bound by the Ordinance...It reads
plainly in several different places: “20 seats serving employees of the Marinship area” not 120
seats serving Marin Co. residents, and Sausalito reS|dents not part of Marmshlpl This is a long
way off from the intent of the ordinance

Commissioner Cox stated Section 10 does say minor exceptions. It also does list out the
findings that we have to make if we want to make an exception and if you go through the
Findings, Finding A. says that “the exception requested addresses an implementation measure
of the Marinship Specific Plan and not a policy essential to achieving the goals of the Plan.

And Cox thinks having a viable restaurant that enhances the business of the Marinship area
(such as the bait & tackle shop, the yacht harbor , the fishery) does address an implementation
measure and not a policy essential to achieving the goals of the plan. The restaurant and the
fish market reflect and maintain the waterfront nature of the Marinship area.

Commissioner Cox continued, stating that Finding B is one of the most important findings.” It
refers to changed economic circumstances affecting preferred uses described in the Plan. She
believes that the Marinship Specific Plan, at face value, prefers retail to restaurant uses.
However, when Fish was recently closed for a month, the whole area was dead. The absence
of that business had an adverse effect on surrounding businesses in that area and that result
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is adverse to the purpose of the Marinship Specific Plan. She’s also mindful that several
waterfront restaurants are closing or have closed. She’s concerned about the inability of
Sausalito restaurants to remain viable. Commissioner Cox stated that she believes that {
Finding B which accommodates changed economic circumstances is key.

Commissioner Cox continues, stating that Finding C can be made also....the exception would
further the intent of one or more goals of the Marinship Specific Plan. '

Finding D can be made that the exception will not result in a significant negative impact on the
traffic. When the parking lot is full on week-ends it's not just due to Fish, people are there for -
other reasons.. walking boating sailing . The exception will serve the needs of residents of
Sausalito and residents of Marinship including those who earn their living purveying or
providing to Fish Restaurant and those who are employed by Fish Restaurant

Commissioner Cox urges that the Commission not to get caught up in the specific language
of the Zoning Ordinance itself, and that they follow the lead established by the City Council
when it approved a minor exception increasing the seating from 20 to 70. They should
recognize that making available indoor and outdoor seating will not have the impact of
increasing patronage from 70 to 120. It will simply facilitate the restaurant not having to move
seats in and out and out and in based upon the weather and time of day.

Commissioner Stout stated that he wanted to make it clear, that he was for finally make a
stance to make the Marinship Specific Plan change. Tear it up and rebuild it. This is a great
case for that argument.

Chair Keller stated that there have been significant changes in the business due to Fish’ s
success, from what was originally granted. The original CUP was for a Fish Market and a Café
with 20 seats. Now we’re at a point where we have a restaurant with 120 seats and a
marginal fish market at best. They've taken out the refrigerated glass counter and replaced it
with seats.

Chair Keller continues: Would we be better off requesting that the Applicant come back and
apply for an additional CUP as opposed to just continually adding on to what was the original
CUP? That way we would not impair the ongoing business at Fish as it stands right now.
Would that have a stronger impact on the City Council as it comes to change MSP? If we
grant another minor amendment what's going to happen with other situations with other
restaurants along the waterfront? Are we better off asking the applicant to come back and
apply with a new CUP and at the same time not impeding the business that they are currently
operating?

Commissioner Cox said that if the applicant comes back with a new CUP asking to go from
20 seats to 120 seats, shed would have a harder time approving it. She prefer this CUP which
is an amendment because here I'm guided by--

Chair Keller stated that he doesn'’t think the new CUP application would address changing

from 20 seats to 120. Instead, the new CUP would be for a new application basically stating )
that Fish is a restaurant with 120 seats and an ancillary fish market. The Commission would {"
treat it as a straight application.



Commissioner Cox said that in her view, that would be a less viable proposal under the MSP
than this amendment to the existing Conditional Use Permit.

Chair Keller said that what he’s trying to get to is: Where are we going to have an impact on
City Council?

Commissioner Cox said that she also want to have an impact on City Council. First of all, is
that our job to have an impact on City Council?

Chair Keller said that he we want to have an impact on the Marinship Specific Plan...it's too
stringent, it's old....it's outdated.

Commissioner Cox said that she agrees, and as a citizen she is on board with him, but as a
Planning Commissioner she is bound by the MSP as it's currently written, so she had to find
my way clear to utilize the Zoning Ordinance and the Findings that we have to make. She
struggled with her own conscience about whether she could make these Findings because the
Commission are at the moment bound by the Marinship Specific Plan as it is currently written.

Chair Keller said that if they go ahead and approve this amendment, it is going to go to the
City Council and they're going to have to weigh in on it and make their own decision yea or
nea. At that point, the whole discussion will be brought up.

Commissioner Cox said that that would be the appropriate forum for that to happen.

Commissioner Keegin: Said that he thinks that would be the case in either event. Also, he
has difficulty with Finding A. - in particular, approving a restaurant the size of Ondine or close
to the size of Horizons (which is what we’re doing on the waterfront in this particular zoning
area). He thinks it is inconsistent with achieving the goals of the plan. That’s a big restaurant.
This would make it one of the biggest in town.

Commissioner Keegin continues. The other thing that is regrettable is the problem with the
Ordinance. The Ordinance uses seats as a way of controlling the intensity of use. Butit's
clear to him that seats are unrelated to the intensity of the use at Fish. Fish has never had
more than 60 people or so at a very busy time. Yet they need 120 seats in order to
accommodate the 60 people they might have at the maximum occasional rush. That doesn’t
make sense. What needs to be looked at is how intense does the City want the use of the
restaurant to be there , and how the City makes sure the rules dealing with intensity actually
affect intensity. So that’s just another problem with this Ordinance, but we've got to take this
Ordinance as it is. Approving a 120 seat restaurant in this neighborhood zone is inconsistent
with the goals of this Plan.

Chair Keller said that he tends to agree with Commissioner Keegin with regards to Finding A.
That said, it seems to him that where the Commission is going with this is that they can
approve the Design Review Permit for the gazebo, but, based on the fact that they have two
Commissioners who have difficulty with the definition of “minor” with regards to the CUP

- Amendment, the applicant is probably not going to get approval on that tonight the way that the

' Commission is configured up here at the moment.
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Commissioner Cox asked if it possible for the Commission to approve the Design Review
Permit tonight and have them continue to a date uncertain or a date certain the CUP
Amendment when we would have a full panel? ‘ (,‘

Chair Keller said that they can do that.

Commissioner Cox said that they could then weigh their chances in front of a full panel and
decide at that time whether to proceed and get a vote, or continue to a date uncertain and take
effort at the City Council level to get the Marinship Plan changed.

Commissioner Keegin asked a procedural question of City Attorney Mary Wagner: All we're
doing is making a recommendation to the CC on this particular item....am | right about that?

City Attorney Wagner said that they were making a recommendation with respect to an
exception to the Marinship Specific Plan and you're taking action on the CUP

Commissioner Keegin said with respect to the exception to the Marinship Specific Plan, his
question is....does it go to the CC regardless of what we do??

City Attorney Wagner said that it's an interesting procedural question.... Hypothetically.... the
Commission takes whatever action on the Design Review - it can be appealed or not

appealed to the City Council....With respect to the Amendment to the Conditional Use Permit

and the minor exception to the Marinship Specific Plan: if, for example, the Commission were

to deny the Conditional Use Permit and recommend that the City Council deny the exceptionto
the Marinship Specific Plan, in order to get the project approved, the applicant would need to {
appeal the decision on the Conditional Use Permit Amendment to the City Council to be heard
concurrently with the recommendation by the Planning Commission to deny the minor

exception to the Marinship Specific Plan. Otherwise, it doesn’t work. If you've denied the
Conditional Use Permit, and the City Council even changes the minor exception to the

Marinship Specific Plan, they don’'t have approval because the Conditional Use Permit was

denied.

Chair Keller said that they could just continue the Conditional Use Permit Amendment until
they have a full compliment, and the applicant can take his chances with the vote at that point,
and approve the Design Review at this point---

Commissioner Cox said that they could go ahead and build the gazebo.

Chair Keller said that they could build the gazebo, but they’d have to come back to the
Commission at a date certain or uncertain with regards to obtaining a vote up or down on the
Amendment to the Conditional Use Permit with a minor exception to the Marinship Specific
Plan.

Associate Planner Schinsing said if the Commission decides to approve the Design Review
Permit, but continue the Amendment to the CUP, Staff is recommending a Condition of '
Approval for the Design Review Permit that the seating plan be amended to reflect what's
actually approved on site. , (
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Commissioner Cox said that the applicant should have the option-- recognizing that if we
approve the Design Review Permit, a Condition of that Approval will be that the applicant must
comply with the currently existing seating requirement....and so they applicant cannot have
more than 70 seats there....they would have to move tables in and out . Recognizing that, she
asked if the applicant would like for the Commission to move forward with the Design Review
Permit aspect of the application or would they like to continue the entire application to some
other time when all five of the members are here.

Mr. Ziegler said that he would like the latter alternative that they continue the application to
review our matter so that we’re not....I'm not clear what would happen and it seems like an
easier resolution (inaudible)

Commissioner Cox said that what they are suggesting is that the applicant might want to
see what the inclination of the panel is when they have the fifth member, because the applicant
needs at least 3 of the Commissioners’ votes to approve. She has no idea how Commissioner
Bair will weigh in on this, so...

Mr. Ziegler said that it seems to him that given the discussion if it's adverse to Commissioner
Bair, the matter is going to be appealed, so he’d like to keep it together....he is asking for is a
continuance till the next meeting when there is a full panel.

Chair Keller asked Mr. Ziegler if he wanted a date certain or a date uncertain? The next
agenda is full....

Community Development Director Jeremy Graves stated the second meeting of February
is full. So, it would be the first meeting in March which is March 4.

Chair Keller moved to continue the application to a date certain which will be the Meeting of
March 4™ and asked for a second.

Commissioner Stout seconded his motion
Chair Keller asked Community Development Director Graves to take the roll.

Community Development Director Graves took the roll.

ROLL CALL VOTE:

Commissioner Stout: Yes
Commissioner Cox Yes
Commissioner Keegin Yes
Chair Keller Yes
Motion Approved: 4-0

Mr. Ziegler asked if there will be a new presentation at the March 4™ meeting.

Chair Keller said that he hopes that the applicant would consider his comments with regard to
the benches/seats issue.
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Community Development Director Graves said that Commissioner Bair will have had an
opportunity to review the transcript from the meeting. :
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Sausalito Planning Commission Regular Meeting 3-4-09

Present:

Chair Bill Keller
Vice-Chair Stan Bair
Commissioner Stafford Keegin

Commissioner Joan Cox

Commissioner Eric Stout

Item #4: FISH RESTAURANT / 350 HARBOR DRIVE (DR/CUP 07-002)

CHAIR KELLER: Okay, moving right along, the next item of the evening, 350
Harbor Drive, Fish restaurant. | |

ASSOCIATE PLANNER SCHINSING: This item is a continuation from the
February 11, 2009 Planning Commission hearing on a project at 350 Harbor Drive,
whic'h is Fish restaurant. The application is for a Design Review Permit for a gazebo to
cover 24 outdoor seats, an amendment to an existing Conditional Use Permit for eight
additional indoor seats and 42 additional outdoor seats, and also a recommendation of
City Council approval for an exception to the Marinship Specific Plan to allow for a total
of 120 seats. Four commissioners were present at the meeting in February and Staff
recommended approval of the project at that meeting. After discussion and public
testimony the Commission continued the project to tonight's meeting to give
Commissioner Bair an opportunity to review the Staff Report, the recording from the
meeting and draft meeting minutes, which are before you tonight. Staff was not given

any additional direction at that meeting and as no new materials have come in Staff is

available for any questions that you may have. Otherwise the Commission can continue

their discussion.

VlCE-CHAIR'BAlR: I'll just weigh in and say that | did review the draft transcript

that you seht me and all the other materials and just in order to give you a feel for where

Sausalito Planning Commission 3-4-09
item #4, Fish Restaurant — 350 Harbor Drive
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I am, unless there is new testimony or anything else, | feel confident in the Staff
recommendation and I'm in favor of approving this project. | guess | would just say |
would adopt the discussion items brought up by Commissioner Cox and Commissioner
Stout generally speaking is kind of where | lie.

COMMISSIONER COX: 1 have no further comment beyond my comments the
last ﬁme except for one thing. It occurred to me that my ability to make the findings is
based on my understanding of Fish restaurant’s and Caruso’s use of this property, and |
would add as a Condition of Approval that this Conditional Use Permit not survive a sale
of the restaurant. Can you do that?

CITY ATTORNEY WAGNER: Conditional Use Permits run with the property.
Thatis a standing tenet of land use and planning law. Now if the restaurant were to
change hands the same conditions apply. The configuration of the seating is the same.
Whatever conditions you impose on this Applicant run with the land and apply to any
future Applicants, so the Fish market issue has to remain.

COMMISSIONER COX: So here’s my concern, and maybe you can suggest a
way to address it. My concern is that | perceive Fish, although it is a destination
restaurant to some, it nevertheless to me is more evocative of the nature of the
Marinship District, and it supports the local fisheries and it supports the tackle shops
and the other types of fishing businesses nearby. | would not be as inclined to approve
the Conditional Use Permit if this were a Houlihan'’s, and that is the basis for my
concern.

COMMISSIONER STOUT: [ think within the Marinship Plan you wouldn’t be able
to open that type of restaurant there unless part of your space is going towards the
successful nature of the Marinship. They're a fish market.

COMMISSIONER COX: | suppose that's true.

Sausalito Planning Commission 3-4-09 3
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CITY ATTORNEY WAGNER: | could pull up the language, but they're supposed
to serve the uses in the Marinship.

COMMISSIONER STOUT: Right.

CITY ATTORNEY WAGNER: That's the intent of allowing this type of use in the
Marinship, so any other business that were to locate there would be subject to those
same restrictions.

COMMISSIONER KEEGIN: But the restrictions in the plan call for a 20-seat
eating establishment, which is supposed to serve the employees, and what we're
suggesting here is that instead of an eating establishment which serves the employees
of the Marinship that a 120-seat restaurant is okay that serves as a destination
restaurant, and so it's foreign to anything that I've been able to find. | can’t even find in
the plan the word “restaurant” to tell you the truth, except as a defined term, so there is
a defined term for restaurant, so there must be somewhere in there the use of the term
restaurant, but | haven't been able to find it. So the plan calls for a 20-seat maximum
and the City Council has allowed in one instance an enlargement to 70 in addition to 50,
so the question is whether an additional 50 on top of that, so 100 over what the plan
admits is a minor change rather than a major change, because we’re only allowed to do
minor changes.

| guess I'd like to add one thing. Joan mentioned that she’s relying on the fact

that it supports the local fisheries, but | don’t think there's any fish at the Fish retail

establishment that came from California that they now have except maybe some clams |

from Monterey.
VICE-CHAIR BAIR: No humming toadfish then?
COMMISSIONER KEEGIN: No humming toadfish. No crabs.

COMMISSIONER COX: Can we open it for public comment for them too?

Sausalito Planning Commission 34-09 4
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CHAIR KELLER: Yeah, we will.

COMMISSIONER KEEGIN: Fish from Hawaii, fish from Chile, fish from
Monterey.

CHAIR KELLER: So you’ve had a few introductory comments from a few of the
commissioners and it's time for the Applicant to respond. Come on up and weigh in for a
couple minutes, or you've got 15 minutes.

KENNY BELQV: Okay, I'll be very quick. Thank you everyone for letting us be
heard tonight and to Vice-Chair Bair for’reading over the minutes and paying attention
to everything that you obviously had to read and listen to. |

CHAIR KELLER: Can you identify yourself?

KENNY BELOV: Oh, sorry. Kenny Belov, co-owner of Fish restaurant.
Commissioner Keegin, you made reference to no fish in California.

COMMISSIONER KEEGIN: Sorry, | meant Sausalito-based fish. There is fish
from, as | understand it,‘ Monterey and San D'iego.

KENNY BELOV: As of today we...

COMMISSIONER KEEGIN: Well, today or... No, actually this was somebody
reported to me onMonday and sorhebody reported to me on Tuesday.

KENNY BELOV: You are absolutely correct, there is no local fish, because |
don’t support the bottom drag fishing, which is the only fish that you'll be seeing from
the California local waters right now, the drag trolleys (inaudible), the rock sole. The
crab is done. | am supporting two vessels at Monterey for (inaudible) sardines, market
squid. I'm working with two direct vessels out of Juno, Alaska for Alaskan True Cod and
| drive to the airport and pick those fish up directly.

Our dedication to sustainability is more important than anything else, so | could

provide local fish like every restaurant here in downtown and supporting fisheries that

Sausalito Planning Commission 3-4-09 5
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are ultimately going to destroy our waters. | was invited today o address Saqramento
on the 26" of March to restore our fisheries, to speak in benefit of the fishermen so we
can get rid of the draggers, we can get hook and line fishermen back. So you're
absolutely correct. If somebody reported to you on Monday there was no local fish, |
can't argue that, but | can tell you that | know every vessel that every piece of fish came
from, which is much more than | can say about what eyerybody else is attempting to do
to our community.

We've also started a nonprofit, Fish (inaudible).org to educate consumeré on this
matter that I'm addressing, and that’s for further discussion.

Don't get me wrong. I'm an enthusiastic supporter of the fishing industry and
have made some mistakes in my l.ifeti‘me, but with respect to my involvement in fishing, I
just want to set the record straight that}this is not a 'retail store (inaudible) buying fish off
boats that show up at the gas dock down there and delivering in...

COMMISSIONER COX: No today, but during the year you do.

KENNY BELOV: Absolutely. As soon as the bait shows up in April we will have
halibut boats lining up. Historically speaking the crab boats would be still fishing. We're
trying to get the bill passed in front of ‘the governor to get crab pot limits in place so we
will have a local bounty of crab throughout the season. We're attempting to, but
currently right now it is Iooking pretty bleak for the San Francisco fleet, especially when
it's the hook and line susta'inable (inaudible) again this year, and Vice-Chair Bair, if you
have any questio_ns directly to me I'm more than happy to answer fhem.

CHAIRV KELLER: Bill, you want to weigh in?

WILLIAM ZIEGLER: I'll be brief. For the record my name is (inaudible). I'm the
attorn’_ey and operator (inaudible). There was a question about use (inaudible) | want to

address that to a Houlihan's type hamburger shopor whatever. | think that is already
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restricted. When the City Council increased the seats the last time in 2004 from 20 to
70, it made a finding that the primary use of this site was a fish restaurant with an
ancillary fish market and it was on that basis that it granted the 70, so | think my
understanding is (inaudible) Use Permit (inaudible), but that was the basis for the
finding.

COMMISSIONER COX: Can | ask that when the City Council votes on this that
they continue that condition?

CITY ATTORNEY WAGNER: Sure.

COMMISSIONER COX: Okay, then that would satisfy me.

WILLIAM ZIEGLER: Thank you.

COMMISSIONER KEEGIN: May | ask you, from your position then that a large
seafood restaurant like Spenger’s in Berkeley would be okay under this particular
permit?

WILLIAM ZIEGLER: | don’t know how to answer that. I'm familiar with
Spenger’s, but | was going to give an example. We're here asking for 50 more seats,
which | think is not a minor increase in the number of seats, but that isn’t the issue. Is
this a major change or a minor change to this restaurant and | want to give you another
example (inaudible). If we were here asking for ten more seats | think that would be a
minor increase in the number of seats, but had | said we're going to take the fish market
out and open a bar and we want ten seats at the bar, | think you would not find that was
a minor change in use, and so you have to go to the purpose of the change to make
those findings an do think whoever comes in has got to obtain an occupancy permit and
| think that would trigger that kind of review before they could get their occupancy
permit. Do they meet the criteria? If they can and say they wanted to turn half of it into a

bar, reduce the seats, | think you would say no, they could not get that use permit. |
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want to use that example to emphasize what we're doing. We're not changing anything.
The purpose of this is not to get more customers or not to change the type of customers
that we're trying to get. We're not Iooki’:ng for tourists; we're not looking for people out
shopping. We're catering to the local people. We simply want to accommodate the
customers who already come, and if you were there today you'd see that people were .
sitting outside for obvious reasons, and if you were there yesterday and the day before,
there were none. It was raining and those are the same people that might come on one
day or another. We simply want to accommodate them, that’s all this is about. We're not
looking to change the use or change what’s going on inside; that's why what we're
asking for is a minor change.

CHAIR KELLER: | guess the other point, Bill, would you not agree though,
you're not changing the use but you're intensifying the use? |

WILLIAM ZIEGLER: | don’t think so. We're not looking to get more customers.

CHAIR KELLER: | hear what you're saying. You're not looking to get more
customers, but you'll take more customers if they come by.

WILLIAM ZIEGLER: Of course. In our survey the maximum we got was 55 on
the busiest weekend of the year and it was only (inaudible) 55 in any one hour. If we
could get 70, the owner would be jumping up and down. That ié not what's been going
on here. We're not trying to bring more people in. If they come, nobody’s going to turn
them away, but that's not the purpose of this.

COMMISSIONER KEEGIN: In your application | think it says, or at least it was
mentioned in the last meeting, that if this permit is not granted that (inaudible) a more
intense use that it would make it difficult for the owners to continue operation, so it

sounds to me like you are looking for more people to generate more revenues.
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WILLIAM ZIEGLER: | don't think | used the words “more intense use,” but no,
we’re not looking for more (inaudible). As | said the last time, the seats are there. We're
not trying to fill more seats. We're trying to do one thing, and that is to accommodate the
customer so that if he wants to sit outside he can, and if he can’t do that, if we've go to
take seats out, then we’ve got a very strange situation. We're going to have to hire more
people to move benches and move seats, because on a nice day, a sunny day,
everyone wants to sit outside. The survey said | think 91% want to sit outside, and a day
like yesterday, 0% wants to sit outside. We simply want to accommodate those people.

| don't know how else to describe the situation. I think it's obvious this is not
(inaudible). | said we could have all the customers sitting outside or all of them inside at
any given time. If some more come and it's a nice day and it's crowded outside, they
may want to sit inside, but they (inaudible). | know | go down there at a crowded time on
a Sunday evening on a beautiful summer night, | may not go there, because there aren't
enough seats outside, and | think those considerations come into effect. What's the
weather like and can | sit where | want to (inaudible) restaurant? (Inaudible) answer any
more questions you might have. Thank you.

CHAIR KELLER: Thanks. Yes, sir.

BILL PETERSON: My name is Bill Peterson from Clipper Yacht Company. | just
wanted to explain, you know, they're asking for more seating because property supports
it. You know parking is a huge issue. You've talked about it in the condo situation. The
Clipper can support it. Bill has shown that they can support it. There is not going to be
spillover parking into the neighborhoods, and to be honest with you, I'm on the Steering
Committee for what to do with this. | would love to show you guys the numbers. Some

of this stuff has to pencil out and it's pretty tough to make it. If the (inaudible) property
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isn't left the way it is by choice, it's really tough to make it. If the property supports it, it's
pretty much | see it (inaudible), it's tough to say no to something like this.

CHAIR KELLER: Thank you. Yes, Vicki.

VICKI NICHOLS: Vicki Nichols, 172 Caledonia. | enjoy going to Fish as often as
[ can. | think it's great food. [ totally support their sustainable fishing policies and | know
on many occasions I've been at events and they’ve been good community participants,
volunteering their food for charitable organizations, et cetera.

I’m on the steering committee with Ken, the WAM Steering Committee, and my
curiosity about this is more just a general perception. This | understand would be an
exception to the Marinship Specific Plan. | think you have a similar situation with Le
Garage, which we know is being over-parked, and the problem is these are both great
restaurants and everybody loves them and wants to go to them, and | think there is just
the space issue. But there are the limitations that are called out in the Marinship
Specific Plan for 20-seat cafes with the intent being to serve the maritime workers, et
cetera. Maybe the nature of the Marinship area has changed. We know some of the
jobs have changed. The plan is old. The Steering Committee is looking at these issues
to make some recommendations to the City Council.

But long story short, my concern is the exceptions. Does this start a precedent?
Have these been given before? | don’t know this process. What's to say that each
individual business comes, which | think defeats the purpose; it undermines the plan,
not that | can’t foresee in the future that we're going to have to look at this plan and
maybe do an update to it to keep in the intent. | guess that would be my concern and |
suspect that if there were more people from the community here tonight they may share

some of that perspective; I'm surprised that there are not. And it's more broad. I'm not
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against the restaurant; | just think this is a bigger issue that we're going to be seeing
more of. Thank you.

CHAIR KELLER: Thank you, Vicki.

BILL PETERSON: There are only two property owners in the W; that's the
Lemon property and ours. Everything else down there is |, and that's a whole different
set or ordinance, so there’s not going to be an influx of people coming down to ask for
this. This has been a long drawn out process and if it wasn’t for Bill Foss and Al Hardy’s
work, | had many other restaurateurs come in and take a look, find out what hoops he
had to jump through to get this. They all said no. Very successful ones said no. Bill was
the only one to come through, and he had to do a lot of work with Planning Commission
and Council to get this to work. There is the notion of this possibly going some other
way, opening a can of worms, create a crack. It's not real. Thank you.

CHAIR KELLER: Thank you. Any other comments from the public before 1 close
public comment and bring it back up here? Okay, I'm going to close public comment.
Commissioners, like to add énything else?

COMMISSIONER KEEGIN: I'd like to address a couple of the findings that are
required to be made and why | have a problem making them and this is the perfect time
to do that.

CHAIR KELLER: Yeah.

COMMISSIONER KEEGIN: Whenever that's appropriate.

CHAIR KELLER: Go right ahead, Stafford.

COMMISSIONER KEEGIN: One of the findings, Finding B, requires that the
exception is needed to accommodate changed economic or operations circumstances,
and the response to this was that the Applicant did not recognize in 2004 when the

approval was granted that the weather conditions would change from time to time, and |
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don’t want to use the word “malarkey,” but | would think that if you've had a restaurant
there and you were applying for an application to go from 20 seats to 50 seats, you
knew that the weather conditions were such that it being complained of right now, which
is what's causing their need to have more tables, so that they don’t have to move them
inside and out.

I also think that their question about whether the goals of the Marinship Specific
Plan were being met, and one of the arguments is that Fish restaurant purchases fish
locally, thereby supporting the commercial fishing industry in Sausalito and the
Marinship. They do support the fishing industry, but not the local fishing industry.

But the core issue for me is that a 50-seat increase over a 20-seat limit is a major
exception, it's not a minor exception, and | think it's especially a major exception when
it's on top of a prior 50-seat application and permit. | love Fish too, but | would | guess
feel compelled to comply with the plan, and the issue is whether the plan should be
amended and if should be, then we should set about doing that, but | don’t think that this
incremental changing is appropriate under the circumstance. That's it.

CHAIR KELLER: Commissioners like to add anything else?

COMMISSIONER STOUT: | guess what | would have to add is as a planning
commissioner | think things like the MSP and the General Plan are tools for us to
interpret as a community, being a representative of the community, what is best for that
part of the community. | think what's best in this situation, being that the MSP is so out
of date, that is our opportunity at this time to represent the community and be like wow,
this is a great opportunity to be like let's pass this and let the City Council deal with the
idea of okay, they are breaking the rules, why are they doing that? Let's really now take

apart this plan and rewrite it and really go after what it should be.
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As far as the idea that they don’t technically support Sausalito fishermen doesn’t
bother me. What they are doing is supporting the maritime use of this space. They'’re
keeping in with the whole idea, the metaphoric idea, of supporting fishermen. It may be
200 miles away; it's the idea that they're keeping that area for that type of use. To me
it's kind of slicing hairs to say it’'s not a Sausalito fisherman. | think the fact that he’s
standing up and doing more stuff for sustainable fisheries is a great idea for the
Marinship Plan to start looking at. Well, why don’t we make this an educational center
that sponsors sustainable fisheries and sponsors historic Marinship areas, and | think
that’s what they're really trying to do. | mean asking for them to go out and find a
Sausalito fisherman and go get them, it would be a lot more difficult. So for me | think
what’ they're doing is exceptionally good and beneficial for the community.

COMMISSIONER KEEGIN: | don't see how a 120-seat restaurant helps that. |
think they're doing great with the 70 seats.

VICE-CHAIR BAIR: But | think that gets to kind of the only comment I'll add on
this, other than what I've already said, is that there’s a lot of talk about having a critical
mass in the Marinship to sustain the maritime related business, and | don’'t know that for
us up here we're able to on an individual basis as to any particular business that comes
up that requires a finding for a use under this to determine, | mean | find it difficult to
determine what that critical mass is as to a restaurant, and it appears to me that 20
seats, given the experience we've had, may have been a little penurious when they did
that, and so now we're trying to massage this plan for current use pending some
undetermined time that we're going to change things, and | think we have a business
that exists there, they’re doing well, they’re supported by locals. | think an additional part

of this critical mass is not only being able to feed the people down there, but | mean
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we've got on the horizon now, if the Marinscope can be believed, that Anderson may or
may not be there.

CHAIR KELLER: They're gone.

VICE-CHAIR BAIR: Yeah, | mean that's what | read, and so if that’s true, it just
adds another facet to this in how we try to maintain this sort of thing, so | think this
restaurant supports the goals of the Marinship Specific Plan and at this point | haven't
seen anything that makes me question the things that I've been told by the Applicants in
terms of what they need in order to sustain their business and how they need to go
about it, and | think in my mind this is a minor change to that in the sense of they feel
they can’t sustain what they've been doing without this change, and so I'm willing to go
along with that.

CHAIR KELLER: | think the ultimate goal here, outside of seeing Fish get what
they want, is obviously to get the Marinship Plan revised, changed, updated, whatever
you want to use. Eric, | could argue it from another point that if we denied this the
Applicant would have to appeal this to the City Council, which would put the onus on the
Council to look more closely at the Marinship Plan and ultimately it's in their lap to
decide and make the changes to the Marinship Plan, not us. We're here to work within
the guidelines of the Marinship Plan and from that perspective that's open to Fish if we
denied this, they could appeal to the City Council, they could see that the Marinship
Plan is out of date or needs to be expended or reinterpreted, so you can ague it from
either way.

| think that from my perspective, Fish, l}don’t want to penalize them because of
their own success. | agree with Commissioner Keegin, you add 50 additional seats,
that's a major change and it's a major amendment, and this has morphed from what

was originally a 20-seat restaurant/fish market to a full-blown restaurant. Now | had a
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conversation today with Bill Foss, and he agreed with me, and I'm the one person on
this Commission that’s been involved with this from the very beginning from the original
approval, times on the City Council, and | agree with Vicki's comments. We're going to
have the same issue come up to us at some point with Le Garage; it's inevitable. | don’t
want to penalize any of these restaurants, but it's obvious that something is going to
have to be done about the Marinship Plan sooner rather than later.

| could argue also that Fish could operate quite easily with an 80-seat restaurant,
hire one or two more employees to move tables inside and out when the Wéather is
nice, and Bill Foss agreed with that. | go back to what | said initially, and that is | would
rather see the Applicant, and there’s a possibly they may at some point if they expand
into the building next dodr, come back and apply for a whole new CUP fhaf changes the

whole definition of what they’re doing down there. It's no longer a small little café that's

selling fish as a fish market; it's a full-blown restaurant, and | haven’t got a problem with |

that. | go to Fish and | want to see them continue to succeed, but obviously we're a bit
hampered with this Marinship Plan and it's up to each individual cbmmiSSioher hoW they
want to interpret it and make the findings. So I'm pretty much where | was the last time,
and that is | can't make the findings as it stands. | would assUme, the way I've heard
from all the commissioners up here, that there are enough votes to approve this, but I'm
at a point where | just don’t think that this is a minor amendment to the current CUP as it
reads. So that's where | am on it.

COMMISSIONER COX: | think | spoke my piece pretty much at the last meeting.
The only thing | will add, but | think | already said it the last time, is that the changed
economic situation has to do with the economic downturn in Sausalito as a whole. |
think supporting this project supports Sausalito; not just the Marinship area, but

Sausalito as a whole. We have restaurants closing left and right. We're losing income,

Sausalito Planning Commission 3-4-09 15
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| of Approval?

and so | will admit that | am bending over backwards to make findings that will support a|

restaurant that supports Sausalito as a whole as well as supporting the Marinship area.
| VlCE-CHAIR BAIR: l"m willing tp make a mqtion.

CHAIR KELLER: Be my guest.

VICE-CHAIR BAIR: That we approve a Design Review Permit for a gazebo at -
350 Harbor Drive.

COMMISSIONER KEEGIN: | think we've already approved that.

VICE-CHAIR BAIR: Have we?

COMMISSIONER COX: No, we didn't.

COMMUNITY DEV. DIR. GRAVES: You talked about it, but did not do it.

VICE-CHAIR BAIR: Okay. So I'm in favor of that. | will make that motion in
addition to the attachment to’Condition of Approval for the CUP 07-002; I'm assuming
the numbers are the same.

CHAIR KELLER:_Just a point of order.

VICE-CHAIR BAIR: Yup.

CHAIR KELLER: Can we do this as two motions?

ASSOCIATE PLANNER SCHINSING: Yes, you may. There are two resolutions.

VICE-CHAIR BAIR: Okay, that's fine. | think everybody was more or less in favor|

of the gazebo. | ,

ASSOCIATE PLANNER SCHINSING: Before you make the motion can | just
ad.d, at‘the last meeting Commissioner Stout suggested that there not be trees in the
planter areas. |

COMMISSIONER STOUT: Right.

ASSOCIATE PLANNER SCHINSING: Would you like to make that a Condition

Sausalito Planning Commission 3-4-08 16
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water and boats.

Condit

about the evergreen tree.

Stout?

COMMISSIONER STOUT: Yes.
ASSOCIATE PLANNER SCHINSING: For the gazebo.

COMMISSIONER STOUT: No deciduous trees, so leaves don't fall into the

COMMUNITY DEV. DIR. GRAVES: So it's no deciduous trees?
COMMISSIONER STOUT: Right.

COMMUNITY DEV. DIR. GRAVES: Evergreen trees would be satisfactory?
COMMISSIONER STOUT: Right, because they don’t drop their needles.
VICE-CHAIR BAIR: Unless you have the pine tree that resides in my side yard.
COMMISSIONER COX: | don’t know how to structure it, but as for the

ional Use Permit | did want to add a condition that the...

COMMUNITY DEV. DIR. GRAVES: Can we finish the (inaudible)?
COMMISSIONER COX: Okay. |

VICE-CHAIR BAIR: So I'll make the first motion on the gazebo with the changes

COMMISSIONER STOUT: Second.

COMMUNITY DEV. DIR. GRAVES: I'm sorry, the second was Commissioner

CHAIR KELLER: Eric.

COMMUNITY DEV. DIR. GRAVES: Commissioner Stout?
COMMISSIONER STOUT: Yes.

COMMUNITY DEV. DIR. GRAVES: Commissioner Cox?
COMMISSIONER COX: Yes.

COMMUNITY DEV. DIR. GRAVES: Commissioner Keegin?

COMMISSIONER KEEGIN: Yes.

Sausalito Planning Commission 3-4-09 17
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COMMUNITY DEV. DIR. GRAVES: Vice-Chair Bair?

VICE-CHAIR BAIR: Yes.

COMMUNITY DEV. DIR. GRAVES: Chair Keller?

CHAIR KELLER: Yes.

COMMUNITY DEV. DIR, GRAVES: Approved five-zero.

VICE-CHAIR BAIR: And then we have the amendment of Conditional Use
Permit 03-25, and | think Commissioner Cox had some modifications she would like to
make.

COMMISSIONER COX: Right. | would like to add as a Condition of Approval or
whatever is the appropriate way to accomplish this, that the City Council proviso that
accompanied the last granting of a Conditional Use Permit continue along with this one,
and that is that the use be restricted to a fish restaurant with an ancillary fish shop.

COMMUNITY DEV. DIR. GRAVES: If the Commission wishes to, you could
make that a Condition of Approval of this Conditional Use Permit.

COMMISSIONER COX: Yes, | would like to do that.

VICE-CHAIR BAIR: I'll make that motion. Is that all you had?

COMMISSIONER COX: Yes, thank you.

VICE-CHAIR BAIR: So just change what we had with that is my motion.

COMMISSIONER STOUT: Second.

ASSOCIATE PLANNER SCHINSING: One more thing to add. At the last
meeting the Commission mentioned carrying over the restriction on charter buses. Does
the Commission recall? The City Council put a condition on the 2004 approval for the
additional 50 seats that there be no charter buses allowed at the site to serve the
restaurant. Did the Commission want to carry that over as a Condition of Approval?

VICE-CHAIR BAIR: That's fine with me. Let's not change anything.

Sausalito Planning Commission 3-4-09 18
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COMMISSIONER STOUT: Right.

VICE-CHAIR BAIR: So I'm making that motion with those two changes.

COMMISSIONER STOUT: And I'll second that.

COMMUNITY DEV. DIR. GRAVES: Okay, so | want to repeat the intent of the
two additional conditions. The first additional condition would be that the restaurant is a
seafood restaurant with a fish market component as part of the operation.

VICE-CHAIR BAIR: That's the way | understood it.

COMMISSIONER COX: With an ancillary fish shop.

COMMUNITY DEV. DIR. GRAVES: Thank you. Ancillary. And the second
component is a prohibition on charter buses.

COMMISSIONER COX: Hang on just one second here. My esteemed colleague
is helping me get this.

COMMISSIONER KEEGIN: If you're going to keep it the same we can keep it
the same. We have the language here somewhere.

COMMISSIONER COX: Okay, so the language specifically reads...

QOMMUNITY DEV. DIR. GRAVES: On what page is it?

COMMISSIONER COX: On page 177 of the Staff Report. It's the motion made
by Mayor Albritton.

COMMUNITY DEV. DIR. GRAVES: And that’s line 127

COMMISSIONER COX: No, it's actually lines 21 and 22.

COMMUNITY DEV. DIR. GRAVES: Okay, thank you. We can pull that language
up from that resolution and incorporate it in here.

COMMISSIONER COX: Thank you.

VICE-CHAIR BAIR: With that language.

COMMISSIONER STOUT: | would like to second.
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COMMUNITY DEV. DIR. GRAVES:

COMMISSIONER STOUT: Yes.

COMMUNITY DEV. DIR. GRAVES.:

COMMISSIONER COX: Yes.

'COMMUNITY DEV. DIR. GRAVES:

COMMISSIONER KEEGIN: No.

COMMUNITY DEV. DIR. GRAVES:

VICE-CHAIR BAIR: Yes.

COMMUNITY DEV. DIR. GRAVES:

CHAIR KELLER: No.

COMMUNITY DEV. DIR. GRAVES:

CHAIR KELLER: Thank you.

Commissioner Stout?

Commissioner Cox?

Commissioner Keegin?

Vice-Chair Bair?

Chair Keller?

Approved three-two.

Sausalito Planning Commission 3-4-09.
ltem #4, Fish Restaurant — 350 Harbor Drive

20

¢



SEILER
EPSTEIN wiz@sezalaw.com
IEGLER &

APPLEGATE LLP

Attomeys at ]Law

April 14, 2009

Honorable Jonathan Leone and Members of the City Council
City of Sausalito

420 Litho Street

Sausalito, CA 94965

Re: Fish Restaurant Application/350 Harbor Drive/CUP 07-002

Dear Mayor Leone and Members of the City Council:

On behalf of Caruso’s LLC, I am hereby requesting your approval of an exception to the
Marinship Specific Plan to add additional seating at Fish Restaurant.

As you all know from your visits to Fish Restaurant over the past five (5) years since its
opening, the style use and capacity of the restaurant has remained unchanged. Caruso’s LLC is
not now seeking any change to what has become a favorite dining location, both for workers in
the Marinship, boat owner and residents of Sausalito. From your knowledge of the area you are
also aware that because of its waterfront location and the varying weather conditions at the site,
that while it is most pleasant and enjoyable to dine outdoors viewing the boats and waterfront
activities on a sunny day, when sudden wind shifts occur and the afternoon fog sets in, indoor
dining becomes the obvious choice. The restaurant owner has attempted to accommodate its
patrons in both conditions, by providing both indoor and outdoor seating. Indeed, our survey on
this subject showed that a full 91% of all patrons prefer to sit outdoors. However, depending on
the season and time of day, frequently no one is outdoors. A restaurant whose primary attraction
is its waterfront location cannot survive if all of its seating is outdoors on a cold, windy day or,
conversely, if all chairs are indoors when 90% of its customers want to be outside. Without
sufficient seating to enjoy both conditions, the owner has not just a seasonal business, but, in
Sausalito, a gamble about its daily business.

Faced with insufficient seating both inside and out, the owner has been forced to move
tables and benches from inside to out and back again on almost a daily basis. To avoid using staff
to move large unwieldy tables in the middle of dinner traffic, the owner has periodically
supplemented the allowed number of benches, which is then typically followed by a complaint
from the building department. This situation demands resolution.

A simple solution exists: apply the same exception procedure as was used in 2004, to
248
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supplement the previously approved seating limit from 40 seats to 70 seats. There is no health
and safety issue and, if we are objective, there is no policy issue. The City Council has
spoken clearly on at least two occasions on this subject. Once, in amending the current use
permit in 2004 to allow 70 seats, and previously in approving 40 seats from the original 20.
The reasons for this are clear and in fact are codified in Section 10.44.220, entitled
“Restaurants — Outdoor Dining Areas.” Paragraph A of this Section reads as follows:

“Purpose. In addition to the general purposes of this Title, the specific purposes of
allowing and regulating Outdoor Dining Areas for restaurants are as follows: '

To meet the desires of Sausalito residents to dine outdoors;

To provide for the use of public sidewalks for outdoor dining ..

To provide for improved business to restaurants and surroundmg busmesses
To allow Sausalito restaurants to be competitive with restaurants in
neighboring communities that provide for outdoor dining;

To protect the economic and social health and safety of Sausalito; and

To provide a process for restaurants to request and obtain sidewalk dining
encroachment permits.”

i e

oW

Clearly this code section, while directed primarily at restaurants with available front
sidewalks, favors outside dining areas such as the one at Fish Restaurant. The Planning
Commission in its hearings repeated many of the same reasons before recommending to the
City Council that the requested exemption be granted. In addition, the Planning Commission
found that all necessary requirements of the Marinship Spemﬁc Plan (“MSP”) were satisfied
and that “the project is in substantial compliance with both specific and general regulations of
the Marinship Specific Plan and the underlying zoning designation.” This is not surprising,
given that several of the purposes and the intent of the MSP, as found in Section 10.28.050 of
the Zoning Ordinance, are furthered by the operation of the applicant, such as its orientation
to “Sausalito residents, rather than tourists”, the encouragement of “public access and use of
the water and Waterfront” and the maximizing of “the amount of open water and open
shoreline area.”

While the intent and purpose of the MSP are clear and favorable, and while the
Planning Commission recognized that this application is favored by many city pohcles the
question has been asked as to how the addition of fifty (50) additional seats can be a “minor
exception” to the development standards applicable in a “W” zone within the Marinship
overlay district. The correct answer to this question is that NO development standard, as
specified in the Sausalito Zoning Ordinance for the Marinship (see Section 10.28. 050 (E) and
Table 10.28-1), is involved in any manner by this application. Very simply, there is no issue
about lot size, FAR ratios, setback, parking availability, traffic, building height or any other
site development standard. In the words of the Planning Commission and the Zoning
Ordinance, the request for additional seating is an “implementation measure” and “does not
threaten the character of the Marinship or the goals of the Specific Plan. » This should be
apparent, since the request is not for “development” or “construction” but rather for a
furniture accommodation to allow the applicant to remain in business by recognizing the

M,

30 Liberty Ship Way ¢ Suite 3380 ¢ Sausalito = CA * 94965
Phone: 415.331.0505 ° Fax: 415.331.1196



SEZA

Attorneys at Law

Page 3

needs and desires of its customers to sit where they prefer in different weather conditions. No
request is made to alter any “development standard” because no “development” is involved.
Since, in fact, the Council’s Resolution No. 4731 made in 2004, based that action on the site
being used as “a fish restaurant with an ancillary fish market that cumulatively reflects and
maintains the waterfront nature of the Marinship,” the only real issue should be whether this

application does the same. It cleatly does by allowing applicant to accommodate its existing
customer base in a better manner.

At the request of the Community Development Department an extensive survey was
taken in connection with this application during peak business hours in the summer of 2007.
That survey is on file with the City, but briefly it showed the following:
e During the 27 hour peak times, a total of 702 patrons came to the restaurant.
o 27% of the above patrons came by foot, 8% by bicycle, 7% by boat and the remainder
by auto.
o A total of 152 autos came to the site during the 27 hour peak period, for an average of
5.63 per hour.
o 31.5% of patrons came from the Marinship area and 29% more came from other areas
of Sausalito. 19% came from outside Sausalito [many patrons declined to state].
e 91% of all patrons preferred to sit outdoors if weather allowed.
e Average hourly attendance was 26.11. At no time, including key weekend hours, were
all seats filled.
e Sunday, August 12, 2007, during the noon hour a total of 55 customers were
- surveyed, which was the maximum number of patrons anytime during the survey
period. Friday, August 10, at noon had the second largest attendance, namely 49
customers.
No material variation from these survey numbers has been observed, even with additional
seating available.

In conclusion, I would like to point out that for every other property in Sausalito,
outside of the Marinship, the Zoning Administrator is authorized to issue Minor Use Permits,
including but not limited to permits authorizing outside dining for every qualifying restaurant
in Sausalito. In the present case, solely because of the property location and not because of

* any controversy or unusual nature of the request, a heightened review standard has been

applied, commencing in January, 2007, when this application was first filed. This review has
included extensive staff time, an expensive survey, Planning Commission review and now
City Council approval. It is no exaggeration to say that no similar project, as simple in its
nature and with less impact on Sausalito and the Marinship itself, has ever been examined as
closely. Applicant believes that it has complied with every possible request and that this
request should be granted without further ado.

Respectfully submj

Witliam J. Zic;g”ler
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