STAFF REPORT

CiTy COUNCIL OF THE CITY OF SAUSALITO

AGENDA TITLE

Amendment No. 3 to Power Purchase Agreement with SolarCity for the Installation of a
Photovoltaic System on City Hall

RECOMMENDED MOTION

Adopt a Resolution of the City Council of the City of Sausalito Approving and Authorizing the
City Manager to Execute Amendment No. 3 to the Power Purchase Agreement with SolarCity
for the Sale and Purchase of Electric Energy from the Installation of a Photovoltaic System on
City Hall.

DISCUSSION

During the course of its regular meeting of July 1, 2008 the City Council entered into a Power
Purchase Agreement (PPA) with SolarCity Corporation for the purchase and sale of electric
energy from the installation of a photovoltaic (PV) system to be installed on City Hall.

In addition to the PPA, SolarCity prepared the attached community solar program for Sausalito,
to provide for discounted pricing on solar systems for all homeowners and business owners in
Sausalito for a 2-3 month period overlapping with the installation of the solar system on City
Hall.

Since the initial approval of the PPA, an amendment modifying certain specific equipment and
sizes was approved by the City Manager (July 2008) and an amendment extending the time for
construction was approved by Council at its October 21, 2008 meeting. Since that time,
SolarCity advised the City in February 2009 that the tax equity financing markets would not
result in funding being available to complete the installation on the approved schedule. In
June 2009, SolarCity closed a round of new financing and prepared an adjustment to the basic
contract terms owing to changes (reductions) in the cost of photovoltaic panels, and changes in
financing costs from an initial break-even in Year 3 of $65 to cash positive $1,850 in Year 1
(copies of return on investment schedules are attached).

PERMIT PROCESS

The installation of the photovoltaic system will require issuance of a Building Permit. A Design
Review Permit or Conditional Use Permit is not required for the installation of the solar system
based on the California Government Code which limits the City’s review to an administrative
permit for solar panels. Staff does not have reason to believe the PV system would adversely
impact the public health, safety, and welfare, and has not received public comments on
concerns with the PV system to otherwise identify adverse impacts requiring a use permit,
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other than those received during the June 10, 2008 City Council meeting regarding the
reflective coating of the panels.

Assuming Council approves Amendment 3 to the PPA, the installation of the PV system is
estimated to be completed by December 31, 2009. Once the engineering and design of the
system is complete, project plans for the PV system will be routed through plan check, and
construction may initiate upon approval and issuance of the Building Permit.

FISCAL IMPACT
The proposed Amendment to the PPA improves the return on investment for both parties and
reduces the purchase option prices at the dates specified in the PPA.

RECOMMENDATIONS FOR COUNCIL ACTION

Staff recommends the City Council review the existing Power Purchase Agreement and the
proposed Amendment. Staff recommends that the City Council adopt a Resolution authorizing
the City Manager to execute Amendment 3 to the Power Purchase Agreement with SolarCity
for the sale and purchase of electric energy from the installation of a Photovoltaic system on
City Hall.

ATTACHMENTS

1. Power Purchase Agreement between SolarCity and the City of Sausalito dated July 1, 2008

2. SolarCity ROI analysis for the PV system as originally agreed and proposed

3. SolarCity Community Program for the City of Sausalito

4. Resolution of the City Council of the City of Sausalito Authorizing the City Manager to
Execute Amendment 3 to the Power Purchase Agreement with SolarCity for the Sale and
Purchase of Electric Energy from the Installation of a Photovoltaic System on City Hall.

PREPARED BY: REVIEWED BY:
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Jonathon Goldman N é”/cha les Frajn{@i{

Director of Public Works Administrative Services Director/Treasurer

REVIEWED BY:

Mary Anne Wagner, Esq.
City Attorney
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SUBMITTED BY:

City Manager

[SolarCity Amend 2 PPA]

ATTACHMENTS 4
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Solar Energy Purchase Agreement (Commercial)

THIS SOLAR ENERGY PURCHASE AGREEMENT (this "Agreement”) is made and entered on July 1, 2008 (the "Effective Date”) by
and between the following parties (each a “Party” and collectively the “Parties”):

Purchaser:
City of Sausalito
420 Litho Street

Sausalito, CA 94965
Attention: Adam Politzer

Telephone: (415) 289-4166

Fax: (415) 289-4167

Email: apolitzer@ci.sausalito.ca.us
Selier:

SolarCity Corporation

393 Vintage Park Dr., Suite 140
Foster City, CA 94404
Attention: Lease Administrator

Telephone: (650) 638-1028

Fax; (650) 638-1029
Email: LeaseAdministrator@solarcity.com
RECITALS
A This Agreement relates to the purchase and sale of eleciric energy from a photovoltaic eleciric generating system described

on Appendix B (the "System”), owned by Seller and installed at the Purchaser’s facility described on Appendix C (the "Facility”).

B. Purchaser is (check one) [ the owner and operator [ the owner (but not the operator) O the lessee and operator of the
Facility. Seller desires to sell to Purchaser, and Purchaser desires to purchase from Seller, all of the electric energy generated by the
System in order to provide power to the Facility.

Agreement
NOW, THEREFORE, for good and valuable consideration, the Parties hereto agree as follows:
1. The following provisions and the attached appendices and schedules listed below, each of which are incorporated herein by

this reference as though set forth herein in their entirety, shall be deemed to form the agreement of the Parties (collectively, the
“Agreement”),:

Appendix A Basic Contract Terms
Appendix B Description of the System
Appendix C Purchaser's Facility
Appendix D License Area
Appendix E General Terms and Conditions (April 17, 2008)
Schedule 1 Definitions
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2. This Agreement, together with all Appendices and Schedules hereto, embodies the entire agreement and understanding of the
Parties with respect to the subject matter hereof and supersedes all prior or contemporaneous agreements and understandings of the
Parties, verbal or written, relating to the subject matter hereof.

3, Any waiver of the provisions of this Agreement must be in writing and will not be implied by any usage of trade, course of
dealing or course of performance. No failure of either Party to enforce any term of this Agreement will be deemed to be a waiver. Na
exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waliver of any other right or remedy
contained or provided by law. Any delay or failure of a Party to exercise, or any partial exercise of, its rights and remedies under this
Agreement shall not aperate to limit or otherwise affect such rights or remedies. Any waiver of performance under this Agreement shall
be limited to the specific performance waived and shall not, unless otherwise expressly stated in writing, constitute a continuous waiver
or a waiver of future performance.

4, Both Parties have been represented by counsel of their choice in connection with the negotiation, execution and delivery of
this Agreement, and as such no provision of this Agreement shall be construed or interpreted for or against either Party based upon any
contention that such provision was drafted solely by such Party or its counsel.

5. No provision of this Agreement shall be construed or represented as creating a partnership, trust, joint venture, fiduciary or any
similar relationship between the Parties. No Party is authorized to act on behaif of the other Party, and neither shall be considered the
agent of the other.

8. This Agreement is made and entered into for the sole protection and legal benefit of Purchaser and Seller, and their permitted
successors and assigns, and no other Person shall be a direct or indirect legal beneficiary of, or have any direct or indirect cause of
action or claim in connection with, this Agreement.

7. This Agreement may be modified only by a writing that is signed by both Parties.

8. If any provision of this Agreement is determined to be fllegal or unenforceable, such determination will not affect any other
provision of this Agreement and alf other provisions of this Agreement will remain in full force and effect.

9. THIS AGREEMENT SHALL BE GOVERNED BY, AND INTERPRETED AND CONSTRUED IN ACCORDANCE WITH, THE
LAWS OF THE STATE OF CALIFORNIA (AS PERMITTED BY SECTION 1646.5 OF THE CALIFORNIA CIVIL CODE), EXCLUDING
ANY CHOICE OF LAW RULES THAT MIGHT DIRECT THE APPLICATION OF THE LAWS OF A DIFFERENT JURISDICTION,
IRRESPECTIVE OF THE PLACES OF EXECUTION OR OF THE ORDER IN WHICH SIGNATURES OF THE PARTIES ARE AFFIXED
OR OF THE PLACE OF PERFORMANCE.

10. This Agreement may be executed in any number of separate counterparts, each of which when so executed shall be deemed
an original, and all of said counterparts taken together shall be deemed to constifute but one and the same instrument.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their respective duly authorized representatives
as of the Effective Date.

Seller: Purchaser:
SolarCity Corporafjén City of Sausalito
By: 44 # 4 By: %bu/ M&L—/
Name:  CAote 4 drere Name:__Amy Belser
T, C e Title:__Mayor
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Appendix A
Basic Contract Terms

Term: Fifteen (15) years, beginning on the Commercial Operation Date
Extended Terms: Upto Three (3) Extended Terms of Five (5) years each at then-market rates

Renewable Energy Credits: All Renewable Energy Credits (RECs) shall accrue to Seller at a rate of 1 REC
per 1 Megawatt-hour produced.

Contract Price:

Contract Year $/kWh
1 $0.1650
2 $0.1724
3 $0.1802
4 $0.1883
5 $0.1968
6 $0.2056
7 $0.2149
8 $0.2245
9 $0.2346
10 $0.2452
11 $0.2562
12 $0.2678
13 $0.2798
14 $0.2924
15 $0.3056

Condition Satisfaction Date: July 26, 2008
Anticipated Commercial Operation Date: October 16, 2008
Outside Commercial Operation Date: November 30, 2008

Purchase Option Price:

End of Contract Year Option Price*
6 $235,006.91
10 $210,635.48
15 $139,830.00

* Higher of Fair Market Value of System or amount specified

Termination Value:

Contract Year Termination Value
1 $028,788.32
2 $565,651.65
3 $451,432.34
4 $353,845.55
5 $263,467.94
8 $172,754.90
7 $153,191.88
8 $142,074.49
g $129,847.83
10 $116,407.11
11 $101,695.27
12 $85,634.58
13 $68,153.01

14 $49,145.90
15 $28,531.75

SOLAR ENERGY PURCHASE AGREEMENT D-1




Appendix B

Description of the System

Solar System Location: _ 420 Litho St., Sausalito CA 94965

Solar System Size (DC kW) 78.9

Expected First Year Energy Production (kWh) 108,455

Expected Module SunPower SPR-305-WHT
Expected Inverter SatCon AE-75-60-PV-D
Expected Sfructure ) Custom hollaender pipe rack

Seller Responsibilities

1.

Design Preparation: Perform an inspection of the proposed solar power plant mounting site to assure long-
term safeguards and stability.

Rebate: Prepare all rebate documentation and communicate with all relevant agencies, if applicable.

Design: Produce and provide CAD single-line electrical and layout drawings. Drawings will consist of a
complete site plan showing the location of the array, inverters, and routing of conduits, and any details
necessary for the plan check and permitting.

Pre-installation Conference: Before installation of the PV systems, conduct a pre-installation conference
at the project site with the installers and other parties to review procedures, schedules, safety, and
coordination of the installation with other elements of the work. Several conferences may be needed if the
complexities and construction schedules require it.

Installation: Furnish all necessary mounting hardware, photovoltaic modules, electrical equipment, and
labor for installation of the PV systems up to the Utility Grid interconnection pointls] as indicated on the
contract drawings and specified herein.

Workmanship: All work shall be performed by skilled workers regularly engaged and specializing in this
type of work, in strict accordance with the installation directions of the approved manufacturers and as
specified herein.

Inspections: Serve as the Purchaser's representative for applicable City and County Inspections In relation
to the Solar project.

Site Safety: Selier abides by the highest level of safety for its installation personnel and will adhere to the
strongly enforced policy for well-being and safety of Purchaser's on-site users during all phases of the
installation. Adequate measures will be in place to rope off any and all installation areas in addition to
securing all sites of equipment, tools and electrical wiring for post-hour site activity. Post installation safety
components include the proper labeling of all electrical cabinet components to code compliant guidelines.

Acceptance Testing and System Commissioning:

a. Seller will conduct an in-depth inspection, test & commissloning procedure to insure that the
photovoltaic ("PV") system is installed in a professional manner and consistent with the highest
level industry practice and operational requirements.

b. A record of the installation and the major components including modules, inverters, transformers,
and source circuit combiners is always documented in the Test & Commissioning Report.

c. Seller will verify that ali non-current-carrying metal parts are solidly grounded and all equipment
and PV system grounding is installed and functional per NEC 2008.

d. Provide complete operation and maintenance manuals for the PV systems {two printed copies and
one electronic copy for each). Manuals will include: as-built electrical drawings, as-built shop
drawings, a copy of the required submittals, product cut sheets, product operation manuals, startup
and shutdown procedures, and written Utility approval of the system[s], product warranties and
supplier and installer contact information.

SOLAR ENERGY PURCHASE AGREEMENT D-2




Purchaser Responsibilities

1.

Site Preparation: Take responsibility for pre-instaliation site clean-up including removal of all debris and
obstacles that may impede solar installation. Specific action will be required in the following areas:

a. Parking: Set aside designated areas where installation crews may unload & load vehicles with
equipment as required.

Site Access: Assume responsibility for security access to the solar array upon installation completion.

Existing Facilities: Provide all available design and as-built drawings of the existing facllities to facilitate
system design and installation.

Project Management: Provide a single point of contact for each installation. Customer point of contact
shall be available on 24 hours notice.

Clarifications

Work Hours: General work hours are Monday through Friday 7am to 5:30pm unless approved by Seller's
Project Manager. '

Change Orders: All change orders will have a minimum $250 processing fee. Change orders may result in
a restatement of basic contract terms shown in Appendix A.

Schedule: The schedule duration and general conditions are based on the contract set of documents. Any
additional scope changes are subject to additional increases in time and associated general conditions
costs.

Exclusions: The following items are excluded from this Scope of Work:
Removal of any vent obstructions

Modifications to existing structures

Solar module upgrades

Re-roofing

Hazardous materials removal and disposal

m P e e TP

Fencing and/or security barriers

Trimming or removal of vegetation, weeds, shrubs, or rocks trees.

T e

Replacement of any asphalt or concrete
i.  Modification to any walk-ways, roadways or sub-surface conditions.

Modification and/or repair to any under-ground service utilities [water, electric, sewer, etc)

[,

k. Carpentry

Trenching/digging
. Service upgrades

Sheet metal

Landscaping

Scanning

L4 v o 7 3

Parking lot striping
Permanent roof access

Il

Bonds

™»

Permanent safety equipment
Unforeseen subsurface conditions
Off-hours labor

Material escalation over 20% from time of contract signing to materials procurement

£ < F

SOLAR ENERGY PURCHASE AGREEMENT D-3




Exclusions continued:

X.

y.
z

aa.
bb,
ce.
dd.

ee.

Changes to the existing electrical infrastructure
Painting

Safety scaffolding

Lighting

Liquidated damages

Non-PV permits

Archeological or environmental site constraints

Prevailing wage rates

SOLAR ENERGY PURCHASE AGREEMENT
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Appendix C
Purchaser’s Facility

The City of Sausalito City Hall building located at 420 Litho Street, Sausalito, CA is a multi-purpose building housing
Sausalito city offices, city council chamber, archives, a library, and public use space.

The Solar Array will be placed on the roof, and the associated Power Condition Equipment (Inverter) will be situated
on the ground near the generator and meter on the SW-facing side of the building. The Solar Array will be installed at
a tilt angle as to optimize energy production throughout the year. From the Solar Array area, conduit will travel down
the side of the building utifizing the shortest possible run fo the inverter. Rendering view is provided.

SOLAR ENERGY PURCHASE AGREEMENT D-5
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Appendix D
License Area

In addition o the access points noted above, the following access must be allowed:
« Interior access to meter room via the lower entrance and dance studio

o During construction
o During O&M

SOLAR ENERGY PURCHASE AGREEMENT D-6
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Appendix E
General Terms and Conditions

Revised March 14, 2008

Article 1 Definitions and Interpretation: Unless
otherwise defined or required by the context in which
any term appears: (a) capitalized terms used in this
Agreement have the meanings specified in Schedule 1,
(b) the singular includes the plural and vice versa; (c) the
words “herein,” "hereof” and “hereunder” refer to this
Agreement as a whole and not to any particular section
or subsection of this Agreement; (d) references to any
agreement, document or instrument mean such
agreement, document or instrument as amended,
modified, supplemented or replaced from time to time;
and (e) the words “include,” “includes” and “including”
mean include, includes and including "without limitation.”
The captions or headings in this Agreement are strictly
for convenience and shall not be considered in
interpreting this Agreement.

Article 2 Purchase and Sale

2.1. Purchase and Sale of Electricity: Purchaser shali
purchase from Seller, and Seller shall sell to Purchaser,
all of the electric energy generated by the Systemn during
the Term. Electric energy generated by the System will
be delivered to Purchaser at the Delivery Point identified
on Appendix D. Purchaser may purchase electric
energy for the Facility from other sources only to the
extent that the Facility's electricity requirements exceed
the output of the System. Purchaser shall be entitled to
receive credit from the Utility for any electric energy
generated by the System in excess of its needs pursuant
to applicable “net metering” or similar rules.

2.2. Contract Price: Purchaser shall pay Seller for the
electric energy generated by the System and delivered
to the Delivery Point at the $/kWh rate shown in
Appendix A for the applicable Contract Year. The
monthly payment for such energy will be equal to the
applicable $/kWh rate multiplied by the number of kWh
of energy generated during the applicable month, as
measured by the System meter.

2.3. Title and Risk of Loss: Purchaser shall take title
to the electric energy generated by the System at the
Delivery Point, and risk of loss will pass from Seller to
Purchaser at that point. .

2.4, Environmental Incentives and Environmental
Attributes: Except as specified in Appendix A, Seller is
the owner of all Environmental Attributes related to the
System and the production of electric energy from the
System and all Environmental Incentives related fo the
construction, ownership or operation of the System.
Seller has the right to receive directly, or to have such
amounts paid over to Seller by Purchaser to the extent
received by Purchaser, any credits, rebates, subsidies,
payments or other incentives that relate to self-
generation of electricity, the use of fechnology
incorporated into the System, environmental benefits of
using the System, or other similar programs available
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from the Utility, any other regulated entity, the
manufacturer of any part of the System or any
Governmental Authority (collectively, the
“Environmental Incentives”). Purchaser shall
cooperate with Seller in obtaining, securing and
transferring all  Environmental Incentives  and
Environmental Aftributes, including by using the electric
energy generated by the System in a manner necessary
to qualify for available Environmental Incentives and
Environmental Attributes, but Purchaser shall not be
obligated to incur any out-of-pocket costs or expenses in
connection therewith unless reimbursed by Seller.
Purchaser's purchase of electricity does not include
Environmental Aftributes, Tax Credits or any other
attributes of ownership and operation of the System.
Environmental Aftributes and Tax Credits shall be
retained by Seller. To avoid any conflicts with fair frade
rules regarding claims of solar or renewable energy use,
Purchaser, if engaged in commerce and/or trade, shall
submit to Seller for approval any press releases
regarding Purchaser's use of solar or renewable energy
and shall not submit for publication any such releases
without the written approval of Seller. Approval shall not
be unreasonably withheld, and Seller’s review and
approval shall be made in a timely manner to permit
Purchaser's timely publication. Purchaser and Seller
may by mutual written agreement set forth specific
statements that may be used by Purchaser in any press
releases that address Purchaser's use of solar or
renewable energy.

Article 3 Conditions Precedent

3.1. Conditions Precedent to Seller’'s Obligations:
Seller's  obligations under this Agreement are
conditioned on the completion of the following conditions
to Seller's reasonable satisfaction on or before the
Condition Satisfaction Date:

(a) Completion of a physical inspection of the
Facility and the Premises, including if applicable
geotechnical work, and real estate due diligence to
confirm the suitability of the Facility and the Premises for
the construction, installation and operation of the
System;

(b) Approval of this Agreement, the related Site

Lease (if any) and the construction agreement for the
System by Seller’'s Financing Parties;

(c) Confirmation that Seller will obtain all
applicable Environmental Incentives and Tax Credits;

(d) Receipt of all necessary zoning, land use
and building permits; and

(e) Execution of all necessary agreements with
the Utility for interconnection of the System to the
Utility's electric distribution system.

3.2, Conditions Precedent to Purchaser’s
Obligations: Purchaser’'s obligations under this
Agreement are conditioned on the completion of the
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following conditions to Purchaser's reasonable
satisfaction on or before the dates indicated:

(a) Receipt of written notice from Seller on or
before the Condition Satisfaction Date that Seller's
conditions precedent listed in Section 3.1 have been
satisfied or waived by Seller; and

(b) The ocourrence of the Commercial
Operation Date for the System on or before the Outside
Commercial Operation Date.

3.3. Failure of Conditions Precedent: If any of the
Seller's conditions precedent listed in Section 3.1 or the
Purchaser's conditions precedent listed in Secfion 3.2
are not satisfied by the applicable dates specified in
those sections, the Parties will attempt in good faith to
negotiate new dates for the safisfaction of the failed
conditions. However, if they are unable to do so, the
Party whose obligations are conditioned on satisfaction
of the failed condition may terminate this Agreement
upon ten (10) days written notice to the other Party
without liability for costs or damages or triggering a
default under this Agreement as a result of such
termination.

Article 4  Seller's Obligations

4.1. Permits and Approvals: Seller shall use
commercially reasonable efforts to obtain, at its sole cost
and expense, any zoning, land use and building permits
required to construct, install and operate the System.
Seller shall also use commercially reasonable efforts o
obtain, at its sole cost and expense, any agreements
and approvals from the Ulility necessary in order to
interconnect the System to the Utility's electric
distribution system. Purchaser shall cooperate with
Seller's reasonable requests to assist Seller in obtaining
such agreements, permits and approvals.

4.2. Repair and Maintenance of the System: Seller
shall construct and install the System at the Facility.
During the Term, Seller will operate and perform all
routine and emergency repairs to and , maintenance of
the System at its sole cost and expense, except for any
repairs or maintenance resulting from Purchaser's
negligence, willful misconduct or breach of this
Agreement or the Site Lease (if applicable). However, in
the event of any unforeseen problems in maintaining the
System due to conditions at the Facility or due to the
inaccuracy of any information provided by Purchaser
and relied upon by Seller, the pricing, schedule and
other terms of this Agreement will be equitably adjusted
to compensate for any work in excess of normally
expected work required to be performed by Seller. In
such event, the Parties will negotiate such equitable
adjustment in good faith.

Seller shall not be responsible for any work done by
others on any part of the System unless authorized in
advance by Seller in writing. Seller shall not be
responsible for any loss, damage, cost or expense
arising out of or resulting from improper environmental
controls or improper operation or maintenance of the
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System by anyone other than Seller or Seller's
contractors, In the event of a problem with the System
for which Seller is not responsible as provided in this
Agreement, Purchaser shall pay Seller for diagnosing
and correcting the problem at Seller or Seller’s
contractors’ standard rates and charges then in effect.

Notwithstanding anything to the contrary herein, Seller
shall be entitled to suspend delivery of electricity from
the System io the Delivery Paint for the purpose of
maintaining and repairing the System and such
suspension of service shall not constitute a breach of
this Agreement, provided that Seller shall use
commercially reasonable efforts to minimize any
interruption in service to the Purchaser, and shall
provide Purchaser with advanced written notice of any
expected suspension of service.

Each of Purchaser and Seller shall notify the other within
twenty-four (24} hours following the discovery by it of (a)
any material malfunction in the operation of the Systern
or (b) an interruption in the supply of electrical energy
from the System. Purchaser and Seller shall each
designate personnel and establish procedures such that
each Party may provide notice of such conditions
requiring Seller’s repair or alteration at all times, twenty-
four (24) hours per day, including weekends and
holidays. Purchaser and Seller each shall notify the
other Party immediately upon the discovery of an
emergency condition in the System,

4.3. Use of Contractors and Subcontractors: Seller
shall be permitted fo use contractors and subcontractors
to perform its obligations under this Agreement.
However, Seller shall continue to be responsible for the
quality of the work performed by its contractors and
subconiractors.

4.4,Liens and Payment of Contractors and
Suppliers: Seller shall pay when due all valid charges
from all contractors, subcontractors and suppliers
supplying goods or services to Seller and shall keep the
Facility free and clear of any liens related to such
charges. Seller shall indemnify Purchaser for all claims,
losses, damages, liabilities and expenses resulting from
any liens filed against the Facility or the Premises in
connection with such charges; provided, however, that
Seller shall have the right to contest any such lien, so
long as it provides a statutory bond or other reasonable
assurances of payment that either remove such lien from
title to the Facility and the Premises or that assure that
any adverse judgment with respect to such lien will be
paid without affecting title to the Facility and the
Premises.

Arficle 5 Purchaser Obligations

5.1. Facility Access Rights: Purchaser grants to Seller
and to Seller's agents, employees and contractors an
irrevocable non-exclusive license running with the
Premises (the “License”) for access to, on, over, under
and across the Premises as more particularly described
in Appendix D (the “License Area”) for the purposes of
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(a) installing, constructing, operating, owning,
maintaining, accessing, removing and replacing the
System; (b) performing all of Seller's obligations set forth
in this Agreement; and (c) installing, using and
maintaining electric lines and equipment, including
inverters and meters, necessary to interconnect the
System to Purchaser’s electric system at the Fadility
and/or to the Utility's electric distribution system or that
otherwise may from time to time be useful or necessary
in connection with the construction, installation,
operation, maintenance or repair of the System. The
term of the License shall continue until the date that is
one hundred eighty (180) days following the date of
expiration or termination of this Agreement (the “License
Term”). During the License Term, Purchaser shall
ensure that Seller’s rights under the License and Seller's
access to the License Area are preserved and protected
and shall not interfere with or permit any third parties to
interfere with such rights or access. The grant of the
License shall survive termination of this agreement by
either Party. Purchaser agrees that Seller may record a
memorandum of license in the land records respecting
the License.

5,2, OSHA Compliance: Purchaser shall ensure that all
Occupational Safety and Health Act (OSHA)
requirements and other applicable laws are adhered to
for the Facility and the Premises and the areas where
the System is to be installed and operated, and where
any Seller equipment used in operating and maintaining
the System is to be stored.

5.3. Maintenance of Facility: Purchaser shall, at its
sole cost and expense, maintain the Facility in good
condition and repair. Purchaser is fully responsible for
the maintenance and repair of the Facility's electric
system and of all of Purchaser’s equipment that utilizes
the System’s outputs. Purchaser shall properly maintain
in full working order all of Purchaser’s electric supply or
generation equipment that Purchaser may shut down
while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware
pertaining to any damage tfo or loss of use of the System
or that could reasonably be expected fo adversely affect
the System.

5.4. Alteration of Facility: Purchaser shall not
undertake any alterations or repairs to the Facliity which
may adversely affect the operation and maintenance of
the System without the prior written consent of Seller. If
Purchaser wishes {o undertake such alterations or
repairs, Purchaser shall give prior written notice to
Seller, setting forth the work to be undertaken (except in
the event of emergency repairs, in which event notices
may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such
alterations or repairs in a manner that avoids damage to
the System, but, notwithstanding any such advice,
Purchaser shall be responsible for all damage fo the
System caused by Purchaser or its contractors. To the
extent that temporary disconnection or removal of the
Systemn is necessary in order to perform such alterations
or repairs, such work and any replacement off the
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System after completion of Purchaser's alterations and
repairs, shall be done by Seller or its contractors. Al of
Purchaser's alterations and repairs will done in a good
and workmanlike manner and in compliance with all
applicable laws, codes and permits.

Purchaser shall be permitted to be off line for two (2) full
twenty-four (24} hour days offline (each, a “Scheduled
Outage”) per calendar year during the Term, during
which days Purchaser shall not be obligated to accept or
pay for electricity from the System; provided, however,
that Purchaser must notify Seiler in writing of each such
Scheduled Outage at least forty-eight (48) hours in
advance of the commencement of a Scheduled Outage.
In the event that Scheduled Outages exceed two (2)
days per calendar year or there are unscheduled
outages, in each case for a reason other than a Force
Majeure event, Seller shall reasonably estimaie the
amount of electricity that would have been delivered to
Purchaser during such excess Scheduled Outages or
unscheduled outages and shall invoice Purchaser for
such amount in accordance with Article 8.

5,5. Liens: -Purchaser shall not directly or indirectly
cause, create, incur, assume or suffer to exist any
mortgage, pledge, lien, charge, security interest,
encumbrance or other claim of any nature on or with
respect to the System or any interest therein. Purchaser
shall immediately notify Seller in writing of the existence
of any such morigage, pledge, lien ,charge, security
interest, encumbrance or other claim, shall promptly
cause the same to be discharged and released of record
without cost fo Seller, and shall Indemnify Seller against
all costs and expenses (including reasonable attorneys’
fees) incurred in discharging and releasing any such
mortgage, pledge, lien ,charge, security interest,
encumbrance or other claim.

5.6. Security:  Purchaser shall be responsible for
maintaining the physical security of the License Area
and for any damage or vandalism to the System as a
result of failure to maintain such security. Purchaser will
not conduct activities on, in or about the License Area or
the Facllity that have a reasonable likelihood of causing
damage, impairment or otherwise adversely affecting the
System. Purchaser shall provide and take reasonable
measures for security of the System, including
commercially reasonable monitoring of the Facility's
alarms.

5.7. Insolation. Purchaser agrees that access fo
sunlight (“Insolation™) is essential to Seller's performance
of its obligations under this Agreement and a material
factor in Seller agreeing to enter into this Agreement on
the terms and conditions set forth herein. Accordingly,
Purchaser shall not cause and, to the extent it is able to
do so, shall not permit any interference with the
insolation available to the System and shall not construct
any improvements, additions or alterations to the Facility
that would interfere with such Insolation. If Purchaser
becomes aware of any potential development or other
activity on adjacent or nearby properties that could
diminish the Insolation of the System, Purchaser shall
notify Seller and shall cooperate with Seller in preserving
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existing levels of Insolation of the Systemn. The Parties
agree that loss of Insolation of the System would
irreparably injure Seller, that such injury may not be
adequately compensated by an award of damages, and
that Seller is entitled to seek specific enforcement of the
foregoing covenants of Purchaser.

5.8. Proof of Insurance. Prior to Seller commencing
construction and installation of the System, Purchaser
shall give Seller proof of insurance for all insurance
required to be maintained by Purchaser under this
Agreement.

5.9. Data Line. Purchaser shall provide Seller a high
speed intemet data line for the entire Term in order to
enable Seller to record the electric energy generated by
the Systemn. If Purchaser fails to provide such high
speed internet data line, or if such line ceases to function
and is not repaired, Seller may reasonably estimate the
amount of electric energy that was generated and
invoice Purchaser for such amount in accordance with
Article 8.

Article 6 Term and Termination

6.1. Initial Term: The Initial Term (“Initial Term”) of this
Agreement shall commence on the Commercial
Operation Date and terminate at the end of the Term
specified on Appendix A, unless earlier terminated as
specifically provided for in this Agreement. The
“Commercial Operation Date” is the date on which
Seller gives Purchaser written notice that the System is
mechanically complete and in operation and is providing
electric energy to the Delivery Point. Upon request from
Purchaser, Seller will give Purchaser copies of
certificates of completion or similar documentation from
Seller's contractor and the interconnection or similar
agreement with the Utility.

6.2. Extended Terms. If Purchaser has not exercised
its option to purchase the System set forth below before
or at the end of the Initial Term, either Party may give
the other Party written notice of its desire to extend this
Agreement on the terms and conditions set forth herein
for the number of additional periods of the duration
specified in Appendix A (each an “Extended Term”).
Such notice shall be given, if at all, not more than one
hundred twenty (120) and nct less than sixty (60) days
before the last day of the Initial Term or the then current
Extension Term, as applicable. The other Party shall
give the Party sending the notice written notice of
whether or not it is also willing to extend the term of this
Agreement on the terms and conditions set forth herein
within thirty (30) days after receipt of the written notice
from the first Party. Failure to give written notice within
such thirty (30) day period shall be deemed a rejection of
the first Party's offer to extend the term. If both Parties
agree to extend the term of this Agreement, it shall be
extended at the end of the Initial Term or the then
current Extended Term for an Extended Term on the
same terms and conditions as are set forth herein. If the
Party recelving the notice rejects or is deemed to reject
the first Party's offer to extend, this Agreement shall
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terminate at the end of the initial Term or the then
current Extended Term

6.3. Change in Law: If any Change in Law occurs that
has a material adverse effect on the cost to Seller of
performing its obligations under this Agreement, then the
Parties shall, within thirty (30) days following receipt by
Purchaser from Seller of notice of such Change in Law,
meet and attempt in good faith to negotiate amendments
to this Agreement as are reasonably necessary fo
preserve the economic value of this Agreement to both
Parties. If the Parties are unable to agree upon such
amendments within such thirty (30) day period, then
Seller shall have the right to terminate this Agreement
without further liability to either Party except with respect
to payment of amounts accrued prior to termination.

6.4. Relocation of System: If Purchaser ceases to
conduct business operations at andfor vacates the
Facility or is prevented from operating the System at the
Facility because of a change in lease conditions prior to
the expiration of the Term, Purchaser shall have the
option to provide Seller with a mutually agreeable
substitute premises located within the same Utility
district as the terminated System or in a location with
similar Utility rates and insolation. Purchaser shall
provide at least sixty (60) but not more than one hundred
eighty (180) days prior written notice prior to the date on
which it desires fo effect such substitution. In connection
with such substitution, Purchaser shall execute an
amended agreement that shall have all of the same
terms as this Agreement (other than the Effective Date,
License, which will be amended to grant rights in the real
property where the System relocated to and the Term,
which will be the remainder of the Term of this
Agreement) and such amended agreement shall be
deemed to be a continuation of this Agreement without
termination. Purchaser shall also provide any new
Purchaser, owner, lessor or morigagee consenis or
releases required by Seller or Seller's Financing Parties
in connection with the substitute facility. Purchaser shall
pay all costs associated with relocation of the System,
including all costs and expenses incurred by or on behalf
of Seller in connection with removal of the System from
the Facility and installation and testing of the System at

the substitute facility and all applicable interconnection.

fees and expenses at the substitute facility, as well as
costs of new tifle search and other out-of-pocket
expenses connected to preserving and refiling the
security interests of Seller's Financing Parties in the
System. Seller shall remove the System from the
vacated Facility prior to the termination of Purchaser's
ownership, lease or other rights to use such Facility.
Seller will not be required to restore the Facility to its
prior condition but shall promptly pay Purchaser for any
damage caused by Seller during removal of the System.
If the substitute facility has inferior insolation as
compared to the original Facility, Seller shall have the
right to make an adjusiment to Appendix A such that
Purchaser's payments to Seller are the same as if the
System were located at the original Facility. If Purchaser
is unable to provide such substitute Facility and io
relocate the System as provided, any early termination
will be treated as a default by Purchaser.
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6.5. Removal of System at Expiration: Upon the
expiration or earlier termination of this Agreement
according to its terms (provided Purchaser does not
exercise its purchase option provided for herein), Seller
shall, at its expense, remove all of its tangible property
comprising the System from the Facility on a mutually
convenient date (but in no event later than ninety (90)
days after the expiration of the Term). The Facility shall
be returned to its original condition, except for System
mounting pads or other support structures, which may
be left in place, and ordinary wear and tear. In no case
shall Seller's removal of the System affect the integrity of
Purchaser’s roof, which shall be as leak proof as it was
prior to removal of the System. Seller shall leave the
Facility in neat and clean order. If Seller fails fo remove
or commence substantial efforts to remove the System
by such agreed upon date, Purchaser shall have the
right, at its option, to remove the System to a public
warehouse and restore the Facility to its original
condition (other than System mounting pads or other
support structures and ordinary wear and tear) at
Seller's cost. Purchaser shall provide sufficient space
for the temporary storage, staging and laydown of tools,
materials and equipment and for the parking of
consiruction crew vehicles and temporary construction
trailers and facilities reasonably necessary during
System removal.

Article 7 Metering: Electricity delivered fo the Facility
shall be measured using a utility grade kilowatt-hour
meter installed by Seller and located on the System.
Upon Purchaser's written request, Seller shall furnish a
copy of all technical specifications and accuracy
calibrations for the meter and test the meter upon
Purchaser's request.  Seller will test the metering
equipment once per Contract Year at its expense and
otherwise at Purchaser's request and expense (unless
the meter is found to be inaccurate by more than 3% as
provided below). If testing of the metering equipment
indicates that such equipment is in error by more than
3%, then Seller shall promptly repair or replace such
equipment. Seller shall make a corresponding
adjustment to the records of the amount of electricity
provided by the System based on such test results for (i)
the actual period of time when such error caused
inaccurate meter readings, if that period can be
determined to the mutual satisfaction of the Parties, or
(ii) i such period cannot be so determined, then a period
equal to one-half of the period from the later of the date
of the last previous test confirming accurate metering or
the date the meter was placed into service, but not fo
exceed two (2) years. |f testing is pursuant to
Purchaser's request and testing indicates that the
" metering equipment is in error by 3% or less, Purchaser
shall be responsible for the costs of the testing.
However, if testing indicates that the metering equipment
is in error by more than 3%, Selier shall be responsible
for the costs of the testing.

Article 8 Billing and Payment
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8.1.1. Monthly Charges. Purchaser shall pay
Seller each month the Contract Price for electric energy
produced by the System and delivered to the Delivery
Point at the rate set forth in Appendix A and calculated
as provided in Section 2.2,

8.1.2. Monthly Invoices. Seller shall furnish fo
Purchaser monthly invoices. Such monthly invoices
shall state (i) the amount of electric energy produced by
the System and delivered to the Delivery Point, (ii) the
rates applicable to, and charges incurred by, Purchaser
under this Agreement and (iif) the total amount due from
Purchaser to Seller.

8.1.3. Utility Invoices, Purchaser shall authorize
the Utility to send to Seller duplicates of any bills sent to
Purchaser. In the event that the Ultility does not permit
such duplicate bills to be sent to Seller, Purchaser shall,

promptly upon receipt of the bill, make a photocopy of .

such bill and mail the copy to Seller. Purchaser shall
pay ali charges assessed by the Utility to the Facility.

8.1.4. Utillity Taxes. Purchaser shall pay or
reimburse Seller for any federal, state and local taxes,
regulatory fees and surcharges or other charges
assessed on the generation, sale, delivery or
consumption of electric energy produced by the System
or the interconnection of the System to the Uiility’s
electric distribution system, including property taxes on
the System; provided, however, Purchaser will not be
required to pay or reimburse Seller for any taxes during
periods when Seller fails to deliver electric energy to
Purchaser for reasons other than Force Majeure.

8.1.5. Payment Terms. All amounts due under
this Agreement shall be paid within twenty (20) days of
presentment of an invoice for the amounts owing. Any
undisputed portion of the invoice amount not paid within
the twenty (20) day period shall bear interest at the
annual rate of two and one-half percent (2.5%) over the
Prime Rate (but not to exceed the maximum rate
permitted by law).

Article 9 Default and Remedies

9.1. Events of Defauit: The occurrence of any one or
more of the following events with respect to a Party (the
“Defaulting Party”) shall be an event of default ("Event
of Default”) under this Agreement: (1) failure of a Party
to pay any amount due and payable under this
Agreement, other than an amount that is subject o a
dispute, within ten (10) days following receipt of written
notice from the other Party (the “Non-Defaulting Party”)
of such failure to pay (“Payment Default”); (2) failure of
a Party to substantially perform any other material
obligation under this Agreement within thirty (30) days
following receipt of written notice from the Non-
Defaulting Party demanding such cure; provided, that
such thirty (30) day cure period shall be extended (but
not beyond ninety (90) days) if and to the exient
reasonably necessary to cure the Event of Default, if (i)
the Defaulting Party initiates such cure with the thirty
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(30) day period and continues such cure to completion
and (ji} there is no material adverse affect on the Non-
Defaulting Party resulting from the failure to cure the
Event of Default; (3) if any representation or warranty of
a Party proves at any time to have been incorrect in any
material respect when made and is material to the
transactions contemplated hereby, if the effect of such
incorrectness is cured within thirty (30) days following
receipt of written notice from the Non-Defaulting Party
demanding such cure; (4) Purchaser loses its rights to
occupy and enjoy the Premises; or (5) a Party becomes
Insolvent.

9.2. Remedies:

9.2.1. Remedies for Payment Defaull. On the
occurrence of a Payment Default, the Non-Defaulting
Party may suspend performance of its obligations under
this Agreement. Further, the Non-Defaulting Party may
pursue any remedy under this Agreement, at law or in
equity, including an action for damages and termination
of this Agreement, upon five (5) days prior written notice
to the Defaulting Party following the Payment Default.

9.2.2. Remedies for Other Defaults. On the
occurrence of an Event of Default other than a Payment
Default, the Non-Defaulting Party may pursue any
remedy under this Agreement, at law or in equity,
inciuding an action for damages and termination of this
Agreement or suspension of performance of its
obligations under this Agreement, upon five (5) days
prior written notice to the Defaulting Parly following the
occurrence of the Event of Default. Nothing herein shall
limit either Party's right to collect damages upon the
occurrence of a breach of a default by the other Party
that does not become an Event of Default.

9.2.3. Damages Upon Termination. Upon a
termination of this Agreement by the Non-Defaulting
Party as a result of an Event of Default by the Defaulting
Party, the Defaulting Party shall pay a Termination
Payment to the Non-Defaulting Party determined as
follows (the "Termination Payment"):

(a) If Purchaser is the Defaulting Party and, as a
result of such Event of Default, Seller terminates this
Agreement, the Termination Payment shall be equal to
the sum of (i) the Termination Value set forth in
Appendix A for such Contract Year, (i) removal costs as
provided in Section 9.2.4, and (ii)any and all other
amounis previously accrued under this Agreesment and
then owed by Purchaser to Seller.

(b) If Seller is the Defaulting Party and, as a
result of such Event of Default, Purchaser terminates
this Agreement, the Termination Payment shall be equal
to the sum of (i) the present value of the excess, if any,
of the reasonably expected cost of electric energy from
the Utility over the Contract Price for the reasonably
expected production of the Fagcility for the remainder of
the Initial Term or the then cument Extended Term, as
applicable; (i) all costs reasonably incurred by
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Purchaser in re-converting its electric supply to service
from the Ultility; (iii) any removal costs incurred by
Purchaser, and (iv) any and all other amounts previously
accrued under this Agreement and then owed by Seller
to Purchaser.

(c) The Termination Payment payable by the
Defaulting Party shall not be less than zero. The Non-
Defaulting shall take all commercially reasonable efforts
to mitigate its damages as the result of an Event of
Default.

(d) The Parties agree that actual damages to
Selier in the event this Agreement terminates prior to the
expiration of the Term as the result of an Event of
Default by Purchaser would be difficult to ascertain, and
the applicable Termination Value set forth in Appendix A
is a reasonable approximation of the damages suffered
by Seller as a result of early termination of this
Agreement.

9.2.4. Obligations Following Termination. |f a
Non-Defaulting Party terminates this Agreement
pursuant to this Section 9.2, then foliowing such
termination, Seller shall, at the sole cost and expense of
the Defaulting Party, remove the equipment (except for
mounting pads and support structures) constituting the
System.

Article 10  Representations and Warranties

10.1. General Representations and Warranties:
Each Party represents and warrants to the other the
following:

() Such Party is duly organized, validly existing
and in good standing under the laws of the jurisdiction of
its formation; the execution, delivery and performance by
such Party of this Agreement have been duly authorized
by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not
violate any law; and this Agreement is valid obligation of
such Party, enforceable against such Party in
accordance with its terms (except as may be limited by
applicable bankruptcy, insolvency, reorganization,
moratorium and other similar laws now or hereafter in
effect relating to creditors’ rights generally).

(b} Such Party has obtained all licenses,
authorizations, consents and approvals required by any
Governmental Authority or other third party and
necessary for such Party o own its assets, carry on its
business and to execute and deliver this Agreement; and
such Party is in compliance with all laws that relate to
this Agreement in all material respects.

10.2. Representations and  Warranties  of
Purchaser: Purchaser further represents and warrants
to Seller the following:

10.2.1. License. Purchaser has the full right, power
and authority to grant the License contained in Article 4.
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Such grant of the License does not violate any law,
ordinance, rule or other governmental restriction
applicable to Purchaser or the Facllity and is not
inconsistent with and will not result in a breach or default
under any agreement by which Purchaser is bound or
that affects the Facility.

10.2.2. Other Agreements. Neither the execution
and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under
this Agreement conflicts with or will result in a breach or
default under any agreement or obligation to which
Purchaser is a party or by which Purchaser or the
Facility is bound.

10.2.3. Accuracy of Information. All information
provided by Purchaser to Seller, as it pertains to the
Facility's physical configuration, Purchaser's planned
use of the Facility, and Purchaser's estimated electricity
requirements, is accurate in all material respects.

10.2.4. Purchaser Status. Purchaser is not a public
utility or a public utllity holding company and is not
subject to regulation as a public utility or a public utility
holding company.

10.2.5. Use of Electricity. No electricity generated
by the System will be used to heat a swimming pool.

Article 11 Casualty and Insurance

111, If the System is damaged or destroyed by
casualty of any kind or any other occurrence other than
the negligence or willful misconduct of Purchaser, Seller
shall promptly repair and restore the System to its pre-
existing condition; provided, however, that if more than
50% of the System is destroyed during the last five years
of the Initial Term or during any Extended term, Seller
shall not be required to restore the System, but may
instead terminate this Agreement. If the Facility is
damaged or destroyed by casualty of any kind or any
other occurrence other than the negligence or willful
misconduct of Seller, such that the operation of the
System and/or Purchaser's ability to accept the electric
energy produced by the System are materially impaired
or prevented, Purchaser shall promptly repair and
restore the Facility to its pre-existing condition; provided,
however, that if more than 50% of the Facility is
destroyed during the last five years of the Initial Term or
during any Extended Term, Purchaser may elect either
(i) to restore the Facility or (ii) fo pay the Termination
Value set forth in Appendix A and all other costs
previously accrued but unpaid under this Agreement and
thereupon terminate this Agreement.

11.2.  Insurance: At all times during the Term of this
Agreement, Seller and Purchaser shall maintain the
following insurance:

11.2.1. Seller's Insurance. Seller shall maintain (i)

comprehensive general liability insurance with coverage
of at least $1,000,000 per occumrence and $2,000,000
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annual aggregate, naming Purchaser, its elected and
appointed officials, officers, employees, contractors and
agents, as an additional insured, (i) employer’s liability
insurance with coverage of at least $1,000,000 and (iif)
worker's compensation insurance as required by law.

11.2.2. Purchaser's Insurance. Purchaser shall
maintain (i) “all risk” casualty insurance on the System
for the full replacement cost thereof, (i) comprehensive
general liability insurance with coverage of at least
$1,000,000 per occurrence and $2,000,000 apnual
aggregate, naming Seller as an additional insured, (jii)
employer's liability insurance with coverage of at least
$1,000,000 and (iv) worker's compensation insurance as
required by law. In addition, Purchaser will maintain
casualty insurance with respectto the Faciiity.

11.2.3. _General Requirements. Each Party shall
furnish the other Party current certificates evidencing
that the insurance required hereunder is being
maintained. All insurance policies provided hereunder
shall (i) contain a provision whereby the insurer agrees
to give the party not providing the insurance thirty (30)
days (ten (10) days in the event of non-payment of
premiums) written notice before the insurance is
cancelled, terminated or materially altered, (ii) be written
on an occurrence basis, (iii) with respect to the casualty
insurance policies, name Seller as loss payee
thereunder, (iv) with respect to the liability insurance
policies, include the other Party as an additional insured
as its interest may appear, (iv) include waivers of
subrogation, and (v) be maintained with companies
either rated no less than A- as to Policy Holder's Rating
in the current edition of Best's Insurance Guide or
otherwise reasonably acceptable to the other party.

Article 12 Ownership; Option To Purchase

12,1.  Ownership of System: Throughout the Term,
Seller shall be the legal and beneficial owner of the
System at all times, including all Environmental
Attributes, and the System shall remain the personal
property of Seller and shall not attach to or be deemed a
part of, or fixture to, the Facility or the Premises. The
System shall at all times retain the legal- status of
personal property as defined under Article 9 of the
Uniform Commercial Code. Purchaser covenants that it
will use commercially reasonable efforts to place all
parties having an interest in or a mortgage, pledge, lien
,charge, security interest, encumbrance or other claim of
any nature on the Facllity or the Premises on notice of
the ownership of the System and the legal status or
classification of the System as personal property. |f
there is any mortgage or fixture filing against the
Premises which could reasonably be construed as
prospectively attaching to the System as a fixture of the
Premises, Purchaser shall provide a disclaimer or
release from the such lienholder. If Purchaser is the fee
owner of the Premises, Purchaser consents to the filing
of a disclaimer of the System as a fixture of the
Premises in the office where real estate records are
customarily filed in the jurisdiction where the Facility is
located. If Purchaser is not the fee owner, Purchaser
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will obtain such consent from such owner. Purchaser
agrees to deliver to Seller a non-disturbance agreement
in a form reasonably acceptable to Seller from the owner
of the Facility (if the Facllity is leased by Purchaser), any
mortgagee with a lien on the Premises, and other
Persons holding a similar interest in the Premises.

12.2.  Option to Purchase: At the end of the sixth
(6th) and tenth (10th) Contract Years and at the end of
the Initial Term and each Extended Term, so long as
Purchaser is not in default under this Agreement at such
time, Purchaser may purchase the System from Seller
on any such date for a purchase price equal to (i) with
respect to an option exercised at the end of the sixth
(6th) or tenth (10th) Contract Years or at the end of the
Initial Term, the greater of (A) the amount set forth at
such time in the Purchase Option Price schedule in
Appendix A, and (B) the Fair Market Value of the

-8ystemn, and (i) with respect to an option exercised at

the end of an Extended Term, the Fair Market Value of
the System. The “Fair Market Value” of the System shall
be determined by mutual agreement of Purchaser and
Seller; provided, however, if Purchaser and Seller
cannot agree to a Fair Market Value within thirty (30)
days after Purchaser has exercised its option, the
Parties shall select a nationally recognized independent
appraiser with experience and expertise in the solar
photovoltaic industry to determine the Fair Market Value
of the System. Such appraiser shall act reasonably and
in good faith to determine the Fair Market Value of the
System as installed and shall set forth such
determination in a written opinion delivered to the
Parties. The valuation made by the appraiser shall be
binding upon the Parties in the absence of fraud or
manifest error. The costs of the appraisal shall be borne
by the Parties equally. Purchaser must provide a
notification to Seller of its intent fo purchase at least
ninety (90) days and not more than one hundred eighty
(180) days prior to the end of the applicable Contract
Year or the Initial Term or Extended Term, as applicable,
and the purchase shall be complete prior to the end of
the applicable Contract Year or the Initial Term or
Extended Term, as applicable. Upon purchase of the
Systeir, Purchaser will assume complete responsibility
for the operation and maintenance of the System and
liability for the performance of the System, and Seller
shall have no further liabilities or obligations hereunder.

Article 13  Indemnification

13.1.  General: To the fullest extent permitied by law,
each Party (the “Indemnifying Party”) shall defend,
indemnify and hold harmless the other Party and the
elected and appointed officials, directors, officers,
shareholders, pariners, members, agents and
employees of such other Party, and the respective
Affiliates of each thereof (collectively, the “Indemnified
Parties”), from and against all loss, damage, expense,
liability and other claims, including court costs and
reasonable attorneys’ fees (collectively, “Liabilities”)
resulting from the breach of any representation or
warranty set forth in Article 10 and from injury to or death
of persons, and damage fo or loss of property to the
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extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of, the
Indemnifying Party (or its confractors, agents or
employees) in connection with this Agreement; provided,
however, that nothing herein shall require the
indemnifying Party to indemnify the Indemnified Party for
any Liabilities to the extent caused by or arising out of
the negligent acts or omissions of, or the willful
misconduct of, the Indemnified Party. This Section 13.1,
however, shall not apply to liability arising from any form
of Hazardous Substances or other environmental
contamination, such maiters being addressed
exclusively by Section 13.3.

13.2, Notice and Participation in Third Party
Claims: The Indemnified Party shall give the
indemnifying Party written notice with respect fo any
Liability asserted by a third party (a “"Claim"), as soon as
possible upon the receipt of information of any possible
Claim or of the commencement of such Claim. The
Indemnifying Party may assume the defense of any
Claim, at its sole cost and expense, with counsel
designated by the Indemnifying Party and reasonably
satisfactory to the Indemnified Party. The Indemnified
Party may, however, select separate counsel if both
Parties are defendants in the Claim and such defense or
other form of participation is not reasonably available to
the Indemnifying Party. The Indemnifying Party shall
pay the reasonable atforneys’ fees incurred by such
separate counsel until such time as the need for
separate counsel expires. The Indemnified Party may
also, at the sole cost and expense of the Indemnifying
Party, assume the defense of any Claim if the
Indemnifying Party fails to assume the defense of the
Claim within a reasonable time. Neither Party shall
settle any Claim covered by this Section 13.2 unless it
has obtained the prior written consent of the other Party,
which consent shall not be unreasonably withheld or
delayed. The Indemnifying Party shall have no liability
under this Section 13.2 for any Claim for which such
notice is not provided, to the extent that the failure to
give such notice prejudices the Indemnifying Party.

13.3.  Environmental Indemnification: Seller shall
indemnify, defend and hold harmless all of Purchaser's
Indemnified Parties from and against all Liabilities arising
out of or relating to the existence at, on, above, below or
near the License Area of any Hazardous Substance to
the extent deposited, spilled, released or otherwise
caused by Seller or any of its contractors or agents.
Purchaser shall indemnify, defend and hold harmless all
of Seller's Indemnified Parties from and against all
Liabilities arising out of or relating to the existence at, on,
above, below or near the Premises of any Hazardous
Substance, except to the extent deposited, spilled,
released or otherwise caused by Seller or any of its
contractors or agents. Each Party shall promptly notify
the other Party if it becomes aware of any deposit, spill
or release of any Hazardous Substance on or about the
License Area or the Premises generally.

13.4.  Survival of Obligation: The provisions of this
Article 13 shall continue in full force and effect




notwithstanding the expiration or termination of this
Agreement.

Article 14  Force Majeure

14.1.  Effect of Force Majeure: Except as otherwise
expressly provided to the contrary in this Agreement, if
elther Party is rendered wholly or partly unable to timely
perform its obligations under this Agreement because of
a Force Majeure event, that Party shall be excused from
the performance affected by the Force Majeure event
(but only to the extent so affected) and the fime for
performing such excused obligations shall be extended
as reasonably necessary, provided that: (i) the Party
affected by such Force Majeure event, as soon as
reasonably practicable after obtaining knowledge of the
occurrence of the claimed Force Majeure event, gives
the other Party prompt oral notice, followed by a written

notice, fully describing the particulars of the occurrence’

to the extent reasonably possible; (ii) the suspension of
or extension of time for performance is of no greater
scope and of no langer duration than is required by the
Force Majeure event; and (iii) the Party affected by such
Force Majeure event uses all reasonable efforts fo
mitigate or remedy its inability to perform as soon as
reasonably possible. Seller shall not be liable for any
damage to the System or the Facility resulting from a
Force Majeure event. The Term shall be extended day
for day for each day performance is suspended due to a
Force Majeure event.

14.2, Payment Obligations Not Excused:
Notwithstanding anything herein to the contrary, the
obligation to make any payments accrued under this
Agreement prior to a Force Majeure event shall not be
excused by the Force Majeure event.

14.3. Termination Due To Extended Force
Majeure: Iif a Force Majeure event continues for a
period of one hundred (180) days or more within a
twelve (12) month period and prevents a material part of
the performance by a Party hereunder, the Party not
claiming the Force Majeure shall have the right to
terminate this Agreement without fault or further liability
to either Party (except for amounts accrued but unpaid).

Article 15  Assignment and Financing

15.4.  Assignment: This Agreement may not be
assigned in whole or in part by either Parly without the
prior written consent of the other Party, which consent
shall not be wunreasonably withheld or delayed.
Notwithstanding the foregoing, Seller may, without the
prior written consent of Purchaser, (i) assign, mortgage,
pledge or otherwise collaterally assign its interests in this
Agreement to any Financing Party, (if) directly or
indirectly assign this Agreement to an Affiliate of Seller,
(it} assign this Agreement o any entity through which
Seller is obtaining financing or capital for the System
and (iv) assign this Agreement to any Person
succeeding to all or substantially all of the assets of
Seller (provided that Seller shall be released from liability
hereunder as a result of any of the foregoing permitted
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assignments only upon assumption of Seller's
obligations hereunder by the assignee). Purchaser's
consent to any other assignment shall not be
unreasonably withheld if Purchaser has been provided
with reasonable proof that the proposed assignee (x)
has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System
and providing services comparable to those
contemplated by this Agreement and (y) has the
financial capability to maintain the System and provide
the services contemplated by this Agreement in the
manner required by this Agreement. This Agreement
shall be binding on and inure to the benefit of the
successors and permitted assignees.

16.2. Financing: The Parties acknowledge that
Seller may obtain construction and long-term financing
or other credit support from lenders or third parties
(“Financing Parties”) in ¢onnection with the installation,
construction, ownership, operation and maintenance of
the System. Both Parties agree in good faith to consider
and to negotiate changes or additions to this Agreement
that may be reasonably requested by the Financing
Parties, provided that such changes do not alter the
fundamental economic terms of this Agreement. The
Parties also agree that Seller may assign this Agreement
to the Financing Parties as collateral, and in connection
with any such assignment, Purchaser agrees to execute
a consent to assignment in customary form and
reasonably acceptable to the Financing Parties.

Article 16  Confidentiality and Publicity

16.1.  Confidentiality: If either Party provides
confidential information, including business plans,
strategies, financial information, proprietary, patented,
licensed, copyrighted or trademarked information, and/or
technical information regarding the design, operation
and maintenance of the System or of Purchaser's
business (“Confidential Information”) to the other or, if
in the course of performing under this Agreement or
negotiating this Agreement a Party learns Confidential
Information regarding the facilities or plans of the other,
the receiving Party shall (a) protect the Confidential
information from disclosure to third parties with the same
degree of care accorded its own confidential and
proprietary information, and (b) refrain from using such
Confidential Information, except in the negotiation and
performance of this Agreement. Nofwithstanding the
above, a Party may provide such Confidential
Information to its, officers, directors, members,
managers, employees, agenfs, contractors and
consultants  (collectively, “Representatives”), and
Affiliates, lenders, and potential assignees of this
Agreement (provided and on condition that such
potential assignees be bound by a written agreement or
legal obligation restricting use and disclosure of
Confidential Information), in each case whose access is
reasonably necessary to the negotiation and
performance of this Agreement. Each such recipient of
Confidential Information shall be informed by the Party
disclosing Confidential Information of its confidential
nature and shall be directed o treat such information
confidentially and shall agree io abide by these
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provisions. In any event, each Party shall be liable (with
respect to the other Party) for any breach of this
provision by any entity to whom that Party improperly
discloses Confidential Information. The terms of this
Agreement (but not its execution or existence) shall be
considered Confidential Information for purposes of this
Article, except as set forth in Section 16.2. Al
Confidential Information shall remain the property of the
disclosing Party and shall be returned to the disclosing
Party or destroyed after the receiving Party's need for it
has expired or upon the request of the disclosing Party.
Each Party agrees that the disclosing Party would be
irreparably injured by a breach of this Section 16.1 by
the receiving Party or its Representatives or other
Person to whom the recelving Party discloses
Confidential Information of the disclosing Party and that
the disclosing Party may be entitfled to equitable relief,
including injunctive relief and specific performance, in
the event of a breach of the provision of this Section
16.1, To the fullest extent permitted by applicable law,
such remedies shall not be deemed to be the exclusive
remedies for a breach of this Section 16.1, but shall be
in addition fo all other remedies available at law or in
equity.

16.2.  Permitted Disclosures: Notwithstanding any
other provision in this Agreement, neither Party shall be
required to hold confidential any information that (i)
becomes publicly available other than through the
receiving Party, (ii) is required to be disclosed to a
Governmental Authority under applicable law, at a public
meeting pursuant to city ordinance or standard practices,
or pursuant to a validly issued subpoena (but a receiving
Party subject to any such requirement shall promptly
notify the disclosing Party of such requirement fo the
extent permitted by applicable law), (jii} is independently
developed by the receiving Party or (iv) becomes
available fo the receiving Party without restriction from a
third party under no obligation of confidentiality.

16.3 Notwithstanding the preceding Sections 16.1
and 16.2, the Parties recognize that Purchaser is a
public entity subject to the California Public Records Act,
and this Section and the restrictions herein contained
shall not apply to any data or documentation which is

a. required to be disclosed pursuant to state or federal
law, or an order or requirements of a regulatory
body or a court;

b. disclosed by a Party fo an affiliate of such Party orin
connection with an assignment permitted by this
Agreement; or

c. is, as of the time of disclosure, public knowledge
without the fault of the disclosing Party.

16.4 Goodwill and Publicity: Neither Party shall
use any name, frade name, service mark or frademark of
the other Party in any promotional or advertising material
without the prior written consent of such other Party.
The Parties shall coordinate and cooperate with each
other when making public announcements related to the
execution and existence of this Agreement, and each
Party shall have the right to promptly review, comment
upon and approve any publicity materials, press
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releases or ofher public statements by the other Party
that refer to, or that describe any aspect of, this
Agreement; provided that no such publicity releases or
other public statements (except for filings or other
statements or releases as may be required by applicable
law) shall be made by either Party without the prior
written consent of the other Party. Without limiting the
generality of the foregoing and whether or not the
consent of the other Party is required or obtained, all
public statements must accurately reflect the rights and
obligations of the Partles under this Agreement,
including the ownership of Environmental Attributes and
Environmental Incentives and any related reporting
rights.

Article 17  General Provisions and Terms

17.4.  Limitations of Liability: Neither Seller nor its
employees, its subcontractors or suppliers shall be liable
for any indirect, special, incidental, exemplary, or
consequential loss or damage of any nature arising out
of their performance or non-performance hereunder.
Seller’s aggregate liability under this Agreement arising
out of or in connection with the performance or non-
performance of this Agreement shall not exceed the
lesser of the total payments made by Purchaser under
this Agreement as of the date that the events that first
gave rise to such liability occurred or the total of the prior
twelve (12) monthly payments preceding the date that
the events that first gave rise to such liability occurred,
The provisions of this Section 17.1 shall apply whether
such [liability arises in contract, tort (including
negligence), strict liability or otherwise. Any action
against Seller must be brought within one (1) year after
the cause of action accrues.

17.2.  Mediation & Arbitration: If a dispute arises
from or relates to this Agreement or the breach thereof,
and if the dispute cannot be settled through direct
discussions, the Parties agree to endeavor first to setfle
the dispute by mediation in San Francisco, California
administered by the San Francisco office of JAMS
before resorting to arbitration. Any unresolved
controversy or claim arising from or relating to this
Agreement or breach thereof shall be settled by
arbitration in San Francisco, California administered by
the JAMS in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on the
award rendered by the arbitrator may be entered in any
court having jurisdiction thereof. If the Parties agree, a
mediator involved in the Parties' mediation may be
asked to serve as the arbitrator.

17.3.  Attorneys’ Fees: If the Parties become

involved in litigation or arbitration against each other
arising out of this Agreement or the performance thereof,
the court or arbitration panel in such litigation or
arbitration or in a separate suit shall award reasonable
attorneys’ fees to the prevailing Party. Unless judgment
is entered by default, the attorneys’ fees award shall not
be computed in accordance with any court schedule, but
shall be such as to fully reimburse all reasonable
aftorneys’ fees actually incurred in good faith, regardless
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of the size of the judgment, it being the intention of the
Parties to fully compensate for all reasonable attorneys’
fees incurred in good faith.

17.4.  No Warranty: NO WARRANTY OR REMEDY,
WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS
OR IMPLIED, INCLUDING WITHOUT LIMITATION
WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES
ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in
this Agreement shall be Purchaser's sole and exclusive
remedies for any claim or liability arising out of or in
connection with this Agreement, whether arising in
contract, tort (including negligence), strict liability or
otherwise.

17.5.  Notices: Notices shall be given by (i) certified
mail, return receipt requested, postage paid, or (ii)
delivery services such as Federal Express or similar
service, or (ii) by facsimile. All notices not delivered by
mail shall be deemed received upon actual receipt to the
Person fo whom the notice is directed. Nofices delivered
by mail shall be deemed to be received five (5) days
after mailing (postage prepaid). Notices shall be
addressed as set forth in the Articles of Agreement:

17.6.  Survival: All provisions of this Agreement that
are expressly or by implication to come into or continue
in force and effect after the expiration or termination of
this Agreement shall remain in effect and be enforceable
following such expiration or termination.

17.7. Right of Waiver: Each Parly, in its sole
discretion, shall have the right, but shall have no
obligation, to waive, defer or reduce any of the
requirements to which the other Party is subject under
this Agreement at any time, provided, however that
neither Party shall be deemed to have waived, deferred
or reduced any such requirements unless such action is
in writing and.signed by the waiving Party. A Party's
exercise of any rights hereunder shall apply only fo such
requirements and on such occasions as such Party may
specify and shall in no event relieve the other Party of
any requirements or other obligations not so specified.

17.8. Waiver of Breach: A delay or failure fo
enforce at any time any of the provisions of this
Agreement, or to require at any time performance by the
other Party of any of the provisions hereof, shall in no
way be construed to be a waiver of such provisions or to
affect either the validity of this Agreement or any part
hereof or the right of either Party thereafter to enforce
each and every provision in accordance with the ferms
of this Agreement.

17.9. Further Assurances: FEach of the Parties
hereto agree to provide such information, execute and
deliver any instruments and documents and to take such
other actions as may be necessary or reasonably
requested by the other Party which are not inconsistent
with the provisions of this Agreement and which do not
involve the assumptions of obligations other than those
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provided for in this Agreement, in order to give full effect
to this Agreement and fo carry out the intent of this
Agreement.

17.10. Comparative Negligence: It is the intent of
the Parties that where negligence is determined to have
been joint, contributory or concurrent, each Party shall
bear the proportionate cost of any Liability.

17.11. Non-Dedication of Facilities: Nothing herein
shall be construed as the dedication by either Party of its
facilities or equipment to the public or any part thereof,
Neither Party shall take any action that would subject the
other Party, or other Party's facilities or equipment, to
the jurisdiction of any Governmental Authority as a
public utility or similar entity. Neither Party shall assert
in any proceeding before a court or regulatory body that
the other Party is a public utility by virtue of such other
Party’s performance under this agreement. If Seller is
reasonably likely to become subject to regulation as a
public utility, then the Parties shall use all reasonable
efforts to restructure their relationship under this
Agreement in a manner that preserves their relative
economic interests while ensuring that Seller does not
become subject to any such regulation. If the Parties
are unable to agree upon such restructuring, Seller shall
have the right to terminate this Agreement without
further liability.

17.12. Estoppel: Either Party hereto, without charge,
at any fime and from time to time, within five (5)
business days after receipt of a written request by the
other party hereto, shall deliver a written instrument, duly
executed, certifying to such requesting party, or any
other Person specified by such requesting Party: (i) that
this Agreement is unmodified and in fulf force and effect,
or if there has been any modification, that the same is in
full force and effect as so modified, and identifying any
such modification; (i) whether or not to the knowledge
of any such party there are then existing any offsets or
defenses in favor of such party against enforcement of
any of the terms, covenants and conditions of this
Agreement and, if so, specifying the same and also
whether or not to the knowledge of such party the other
party has observed and performed all of the terms,
covenants and conditions on its part to be observed and
performed, and if not, specifying the same; and (jii) such
other information as may be reasonably requested by
the requesting Party.  Any written instrument given
hereunder may be relied upon by the recipient of such
instrument, except to the extent the recipient has actual
knowledge of facts contained in the certificate.

17.13. Service Contract. The Parties intend this
Agreement to be treated as a "service contract” within
the meaning of Section 7701(e) of the US Internal
Revenue Code. Purchaser will not take the position on
any tax return or in any other filings suggesting that it is
anything other than a purchase of electricity from the
System.
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Schedule 1
Definitions

Whenever used in this Agreement, the following terms shall have the following respective meanings when initially capitalized:

“Affiliate” means, with respect to any Person, any other Person
directly or indirectly controlling, controlled by or under common
control with such first Person. For the purposes of this
definition, “control” and its derivatives mean, with respect fo
any Person, the possession, directly or indirectly, of the power
fo direct or cause the direction of the management and policies
of such Person, whether through the ownership of voting
securities or otherwise, “Control” may be deemed to exist
notwithstanding that a Person owns or holds, directly or
indirectly, less than 50% of the beneficial equity interest in
another Person.

“Agreement” means this Solar Energy Purchase Agreement,
including the cover sheet and all exhibits, appendices and
schedules attached hereto, as the same may be amended
from time to time.

“Change in Law” means (i) the enactment, adoption,
promulgation, modification or repeal after the Effective Date of
any applicable law or regulation; (i) the imposition of any
material conditions on the issuance or renewal of any
applicable permit after the Effective Date of this Agreement
(notwithstanding the general requirements contained in any
applicable Permit at the fime of application or issue to comply
with future laws, ordinances, codes, rules, regulations or
similar legislation), or (i) a change in any utility rate schedule
or tariff approved by any Governmental Authority which in the
case of any of (i), (i) or (iii), establishes requirements affecting
owning, supplying, constructing, installing, operating or
maintaining the Systemn, or other performance of the Seller's
obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations, provided,
that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in
Law pursuant to this Agreement.

“Claim” has the meaning set forth in Section 13.2.

“Commercial Operation Date” has the meaning set forth in
Section 6.1.

“Condition Satisfaction Date” is specified in Appendix A.

“Confidential Information” has the meaning set forth in Section
16.1.

“Contract Price” means the price payable under this
Agreement for electric energy produced by the System.

“Contract Year” means each successive twelve (12) month
period during the Term beginning on the Commercial
Operation Date and on each anniversary thereof.

*Defaulting Party” has the meaning set forth in Section 9.1.

“Delivery Point” means the delivery point for electric energy
generated by the System as shown on Appendix D.

“Effective Date” has the meaning set forth in the first paragraph
of this Agreement.

“Environmental Attributes” means any and all credits, benefits,
emissions reductions, offsets, and allowances, howsoever
entitied, attributable to the generation from the System and its
displacement of conventional energy generation, inciuding (1)
any avoided emissions of pollutants to the air, soil or water
such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon
monoxide (CO) and other poliutants; (2) any avoided
emissions of carbon dioxide (CO2), methane (CH4), nitrous
oxide, hydrofiuorocarbons, perfluorocarbons, sulfur
hexafluoride and other greenhouse gases (GHGs) that have
been determined by the United Nations Intergovernmental
Panel on Climate Change, or otherwise by law, to contribute fo
the actual or potential threat of altering the Earth’s climate by
frapping heat in the atmosphere; and (3) the reporting rights
related to these avoided emissions, such as Green Tag
Reporting Rights and Renewable Energy Credits. Green Tag
Reporting Rights are the right of a party fo report the
ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state
agency or any other party, and include Green Tag Reporting
Rights accruing under Section 1605(b} of The Energy Policy
Act of 1892 and any present or future federal, state, or local
law, regulation or bill, and international or foreign emissions
trading program. Environmental Attributes do not include Tax
Credits. Without limiting the generality of the foregoing,
Environmental Aftributes include carbon trading credits,
renewable energy credits or certificates, emissions reduction
credits, investment credits, production tax credits, emissions
allowances, green tags, iradeable renewable credits and
Green-e® products.

“Environmental Incentives” has the meaning set forth in
Section 2.4.

“Event of Default” has the meaning set forth in Section 9.1.
“Extended Term” has the meaning set forth in Section 6.2.

“Facility” means Purchaser’s facility more specifically described
in Appendix C.

“Force Majeure” means any event or circumstances beyond
the reasonable control of and without the fault or negligence of
the Party claiming Force Majeure. It shall include, without
limitation, failure or interruption of the production, delivery or
acceptance of electricity due to: an act of god; war (declared or
undeclared); sabotage; riot; insurrection; civit unrest or
disturbance; military or guerilla action; terrorism;, economic
sanction or embargo; civil strike, work stoppage, slow-down, or
lock-out; explosion; fire; earthquake; abnormal weather
condition or actions of the elements; hurricane; flood; lightning;
wind; drought; the binding order of any Governmental Authority
(provided that such order has been resisted in good faith by all
reasonable legal means); the failure to act on the part of any
Governmental Authority (provided that such action has been
timely requested and diligently pursued);, unavailability of
electricity from the utility grid, equipment, supplies or products
(but not to the extent that any such availability of any of the
foregoing results from the failure of the Party claiming Force
Majeure fo have exercised reasonable diligence); and failure of
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equipment not utilized by or under the control of the Party
claiming Force Majeure.

“Financing Parties” has the meaning defined in Section 15.2.

"Governmental Authority” means any national, state or local
government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-
governmental, judicial, public or statutory instrumentality,
authority, body, agency, bureau or entity (including the Federal
Energy Regulatory Commission or the California Public Utilities
Commission), or any arbitrator with authority to bind a party at
law.

“Hazardous Substances” means any chemical, waste or other
substance (@) which now or hereafter becomes defined as or
included in the definiion of “hazardous substances,”
“hazardous wastes,” ‘hazardous materials,” "extremely
hazardous wastes,” "restricted hazardous wastes,” “toxic
substances,” ‘“toxic pollutants,” “pollution,” “pollutants,”
“regulated substances,” or words of similar import under any
laws pertaining to the environment, health, safety or welfare,
(b) which is declared to be hazardous, toxic, or polluting by any
Governmental Authority, (c) exposure to which is now or
hereafter prohibited, limited or regulated by any Governmental
Authority, (d) the storage, use, handling, disposal or release of
which is restricted or regulated by any Governmental Authority,
or (e) for which remediation or cleanup is required by any
Governmental Authority.

“Indemnifying Party” has the meaning set forth in Section 13.1.
“Indemnified Party” has the meaning set forth in Section 13.1.
“Initial Term” has the meaning set forth in Section 8.1.
“Insolation” has the meaning set forth in Section 5.7.

“Insolvency Proceeding” means any case, action or proceeding
with respect to a Person before any court or other
Governmental Authority relating to bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or
relief of debtors, or any general assignment for the benefit of
creditors, composition, marshaling of assets for creditors, or
other similar arrangement in respect of its creditors generally
or any substantial portion or its creditors.

“Insolvent” means if a Party (i) ceases or fails fo be solvent, or
generally fails to pay, or admits in writing its inability to pay, its
debts as they come due, (ii) voluntarily ceases to conduct its
business in the ordinary course, (iii) commences any
Insolvency Proceeding with respect fo itself, or (iv) takes any
action to effectuate or authorize any of the forgoing; or in the
event that (@) any involuntary Insolvency Proceeding is
commenced or filed against the Party, or a writ, judgment,
warrant of attachment, execution or similar process is issued or
levied against a substantial part of the Party’s properties, and
any such proceeding or petition shall not be dismissed, or such
writ, judgment, warrant of attachment, execution or similar
process shall not be released, vacated or fully bonded within
thirty (30) days after commencement, filing or levy; (b) the
Party admits the material allegations of a petition against it in
any Insolvency Proceeding, or an order for relief (or similar
order under non-U.S. law) is ordered in any Insolvency
Proceeding; or (c) the Party acquiesces in this appointment of
a receiver, frustee, custodian, liquidator, mortgagee in

possession (or agent therefore), or other similar Person for
itself or a substantial portion of its property or business.

“Liabilities” has the meaning set forth in Section 13.1.
“License” has the meaning set forth in Section 5.1.

“License Area” has the meaning set forth in Section 5.1.
“License Term” has the meaning set forth in Section 5.1.
“Non-Defaulting Party” has the meaning defined in Section 9.1,

“Outside Commercial Operation Date” is specified in Appendix
A

“Party” or "Partiles” has the meaning set forth in the first
paragraph hereof.

“Payment Default” has the meaning set forth in Section 9.1.

“Person” means any individual, corporation, partnership,
limited liability company, association, joint stock company,
trust, unincorporated organization, joint venture, government or
political subdivision or agency thereof.

“Premises” means the real propefty upon which the Facility is
located.

"Prime Rate” means the rate published in The Walil Street
Journal as the “prime rate” from time to time (or, if more than
one rate is published, the arithmetic mean of such rates),
determined as of the date the obligation to pay interest arises.

"Purchase Option Price” for each potential date the purchase
option can be exercised is specified in Appendix A.

“Purchaser” has the meaning set forth on the first page of this
Agreement.

“Representatives” has the meaning set forth in Section 16.1.
“Scheduled Outage” has the meaning set forth in Section 5.4.

“Seller” has the meaning set forth on the first page of this
Agreement.

“Site Lease” means the lease by Seller of a portion of the
Premises on which the System and related equipment and
wires are located.

"System” has the meaning set forth in Recital A above.

"Tax Credits” means investment tax credits, production tax
credits and any similar tax credits under federal or state law
relating to the ownership of or production of energy from solar
energy generation systems,

“Taxes” means any and all new or existing ad valorem,
property, occupation, generation, privilege, sales, use,
consumption, excise, transaction, and other taxes or similar
charges, and any increases in the same, but “Taxes” does not
include income taxes or other similar taxes based on income or
net revenues.

“Term” means the Initial Term and any Extended Term(s).
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“Termination Payment” has the meaning set forth in Section
9.2.3.

“Termination Value” means, for any given Contract Year, the
amount specified in Appendix A.

“Utility” means the local electric distribution owner and operator

providing electric distribution and interconnection services to
Purchaser at the Faclility.
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SolarCity
393 Vintage Park Drive Suite 140
Foster City, CA 94404
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TO: Adam Politzer DATE: ___ 8/7/2008
City of Sausalito
420 Litho Street
Sausalito, CA 94965
PROJECT: City of Sausalito
420 Litho Street
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- |Signed Power Purchase Agreement
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Signed Amendment to Power Purchase Agreement
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Please see the attached fully executed PPA and Amendment to PPA. If you have

any questions, please give me a call at 650-963-5130. Thank you.

Anna Seits
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FIRST AMENDMENT TO SOLAR ENERGY PURCHASE AGREEMENT
(COMMERCIAL)

This First Amendment (the "First Amendment”) is entered into this ___ day of July, 2008 (the
“First Amendment Date”) by and between SolarCity, Corporation 393 Vintage Park Dr., Suite 140
Foster City, CA 94404 ("Seller”) and City of Sausalito, 420 Litho Street Sausalito, CA 94965
(“Purchaser”), :

Seller and Purchaser entered into a Solar Energy Purchase Agreement on July 1, 2008 (the

‘Agreement”). All capitalized terms used herein and not defined herein shall have the respective
meanings specified in the Agreement. Seller and Purchaser now desire to amend the Agreement as
hereinafter provided. NOW THEREFORE, in consideration of the promises included herein and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
parties agree as follows: °

1.

The Solar System Size (DC kW) referenced in Appendix B shall now be 78.2kW
instead aof the 78.9kW referenced in the Agreement;

The Expected First Year Energy Production (KWh) referenced in Appendix B shall now
be 107,654KW instead of the 108,455kWh referenced in the Agreement,

The Expected Module referenced in Appendix B shall now be Sanyo 200W instead of
SunPower SPR 305-WHT.as referenced in the Agreement.

The rendered view in Appendix D has been modified to reflect the new layout and is
attached hereto replacing Appendix D of the Agreement.
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SECOND AMENDMENT TO SOLAR ENERGY PURCHASE AGREEMENT
(COMMERCIAL)

This Second Amendment (“Second Amendment”)-is entered into this}__ day of October,
2008 (the “Second Amendment Date”) by and between SolarCity, Corporation 393
Vintage Park Dr., Suite 140 Foster City, CA 94404 (“Seller”) and City of Sausalito, 420
Litho Street Sausalito, CA 94965 (“Purchaser”). -

. Seller and Purchaser entered into a Solar Energy Purchase Agreement on July 1, 2008
(the “Agreement”). All capitalized terms used herein and not defined herein shall have -
‘the respective meanings specified in the Agreement. Seller and Purchaser now desire to-
amend the Agreement as hereinafter provided. NOW THEREFORE, in consideration of
the promises included herein and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the parties agree as follows:

‘The Outside Commercial Operation Date specified in Appendix A originally
scheduled for November 30, 2008 is now scheduled for February 28, 2009 due to
unforeseen issues with panel supply and work scheduling.

All other terms and conditions of the Agreement (including the pricing detailed in
Appendlx A) and the First Amendment are not hereby modlﬁed and remain firm.

Each of the undersigned represents and warrants that he or she is duly authonzed to Sign
this Second Amendment on behalf of the party he or she represents. Each party has read,
understands and agrees to the terms and conditions of this Second Amendment.

Seller: . ' - Purchaser:
~ SolarCity Corporation oo City of Sausalito
. Name: Seth Weissman ' ‘ Name b\m\\l ’&\bf; :
Title: Vice President, General Counsel Title: \&Q\\Of £ e C%u\& %@u e\t
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Each of the undersigned represents and warrants that he or she is duly authorized to sign this
First Amendment on behalf of the party he or she represents, Each party has read, understands and
agrees fo the terms and conditions of this First Amendment.

Seller: Purchaser: )

SolarCity fLorporation City of Sausglit

By: % / : By: / M.

Name: C hartles A foere CNamer Ndearm W Nokaer
Tile ¢ o Tite: Gy Mancqer




Mary Anne Wagner

City Attorney, City of Sausalito
420 Litho Street

Sausalito, CA 94965

Dear Mary,

On July 1, 2008, SolarCity and the City of Sausalito entered into a
Solar Energy Purchase Agreement, with job compietion originally scheduled
for November 2008. Due to unforeseen issues with panel supply and work
scheduling, completion of the solar array at Sausalito City Hall will not be
completed until February 28, 2009.

This letter is to confirm the following with regard to the change in the
Outside Commercial Operation Date:

1. Contract terms as established in Appendix A will not change. The City
of Sausalito’s contract prices will hold firm regardless of the job
completion date.

2. The Outside Commercial Operation Date is now scheduled for
February 28, 2009.

With the exception of the Outside Commercial Operation Date, the terms of
the original Solar Energy Purchase Agreement and subsequent First
Amendment remain firm.

Regards,

Seth R. Weissman
Vice President, General Counsel SolarCity WWW.SGLARCITY.COM

WS Vinlage Park Drive, Suile 140 Faster Cily, CA $4404 1 (550) 638-1028 (B88) SOL-OITY ¢ {650} 638:1020
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 SolarCity

Sausalito Solar Community Program

To extent the benefits of solar power to Sausalito residents, the community program could

include the following:

Objective
= Showcase City of Sausalito as an example city on solar adoption, starting with
their government buildings
» Encourage residents to install solar on their homes. City goal of xx homes.

Enrollment Criteria

= Open to all Sausalito homeowners (and business owners?)
=  Minimum system size of 2.4 kW

Program timing

= Recommended program length 2-3 months, should oVerIap with city
installation. End date should be cognizant of key rebate/incentive dates, such
as ITC.

Pricing

= Participants earn an unprecedented savings compared to current market
pricing-- exclusive discount to be agreed upon by SolarCity and City of
Sausalito

= (Current programs at $7.20 kW for cash purchase if reach # home goal or sign
in two weeks. SolarLease “Community Pricing” if reach # home goal or sign in
two weeks

Key Activities & Resources

= SolarCity will work with local press and community groups to help get the word
out. :

= SolarCity will host 1 or 2 workshops designed as a general introduction to the
environmental and financial benefits of “going solar”

(oF
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Program Tracking

SolarCity

e SolarCity can create a solar Web Portal dedicated to reporting performance
of city installation and individual residential solar arrays

Live SoLar POWER GENERATION

Outptit 7 kKW,

- SolarCity

829°F  sunmise 5:08am

3,782.1 Ibs

The poflution an average passenger car
emits over 157 days.

7,261.64 IWWh

| The energy to power 82 homes for 1 &
day.

The energy 1o operate s T for
=1 E0781 hours.

The energy to pley an iPod for
477, years and 125 doye

loe
37



- SolarCity

Sausalito City Support

Program awareness and marketing
o Issue a joint press release with SolarCity announcing the program.
o Appoint a spokesperson available to talk with local reporters
o Post information about the program on their city web page, public bulletin boards
o Ifthey have a city newsletter, include a write up about the program. And or, email
their residence.
Include workshops in their community events calendar.
Agree to host workshops in their community center or other public venue (waive their
rental fee). '
o Introductions to city committees or local community groups interested in
environmental issues.
Program endorsement
o Sausalito city official commits to putting solar on their roof
o SolarCity to be the recommended/endorsed/exclusive solar vendor during the
program
Facilitate program
o Reduce or waive city building permit fees during the program (or for the year)
o (not sure how easy Sausalito already is to work with) Approve over the counter
permits. SolarCity can provide best in class permit examples from other cities, or
host an educational workshop with city inspectors.

o O



RESOLUTION No.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SAUSALITO
APPROVING AND AUTHORIZING THE CITY MANAGER TO EXECUTE
AMENDMENT NO. 3 TO THE SOLAR ENERGY PURCHASE AGREEMENT WITH
SOLARCITY CORPORATION DATED JULY 1, 2008

WHEREAS, by minute order adopted on the 1% day of June, 2008 the City Council of
the City of Sausalito entered into the subject SOLAR ENERGY PURCHASE AGREEMENT
with SolarCity Corporation (the “Agreement”); and

WHEREAS, on or about July 24, 2008 the City Manager of the City of Sausalito
approved an amendment to the Agreement modifying certain specific equipment and sizes
(“Amendment No. 17); and

WHEREAS, by minute order adopted on the 21* day of October, 2008 the City Council
of the City of Sausalito approved an amendment to the Agreement extending the time for
construction (“Amendment No. 27); and

WHEREAS, since the approval of Amendment No. 2 to the Agreement, tax equity
financing markets and reductions in the cost of photovoltaic panels, have improved the return on
mvestment to both parties to the Agreement; and

WHEREAS, SolarCity submitted a proposed amendment to the Agreement to the City of
Sausalito for review and consideration; and

WHEREAS, said proposed amendment to the Agreement improves the return on the
City’s investment in the project and allows for additional time for construction; and

WHEREAS, the City’s Director of Public Works, City Attorney and Administrative
Services Director/Treasurer have reviewed and considered said proposed amendment and
confirmed that it is justified, equitable, and otherwise in order, and recommend that the City
Council approve said amendment as Amendment No. 3 to said Agreement with SolarCity.

NOW, THEREFORE, the City Council of the City of Sausalito does hereby resolve as follows:

1. The attached and incorporated by reference herein Amendment No. 3 to the
Agreement dated the 1st day of June, 2008 between SolarCity Corporation and the
City of Sausalito titled “Amended and Restated Appendix A” and “Amended and
Restated Appendix B”, is hereby approved.

2. The City Manager is authorized to execute said Amendment No. 3 to the Agreement
on behalf of the City.

A9



PASSED AND ADOPTED at a regular meeting of the City Council of the City of Sausalito on

the 1st day of September, 2009, by the following vote:

AYES: Councilmembers:
NOES: Councilmembers:
ABSTAIN: Councilmembers:

ATTEST:

Mayor, City of Sausalito

City Clerk



Amended and Restated-Appendix A
Basic Contract Terms

Term: Fifteen (15) years, beginning on the Commercial Operation Date
Extended Terms: Up to Three (3) Extended Terms of Five (5) years each at then-market rates

Renewable Energy Credits: All Renewable Energy Credits (RECs) shall accrue to Seller at a rate of 1 REC
per 1 Megawatt-hour produced.

Contract Price:

Contract Year $/kWh
1 $0.1000
2 $0.1045
3 $0.1092
4 $0.1141
5 $0.1193
6 $0.1246
7 $0.1302
8 $0.1361
9 $0.1422
10 $0.1486
11 $0.1553
12 $0.1623
13 $0.1696
14 $0.1772
15 $0.1852

Condition Satisfaction Date: October 15, 2009

Anticipated Commercial Operation Date: November 15, 2009

Outside Commercial Operation Date: December 31, 2009

Purchase Option Price:

End of Contract Year Option Price*:
6 $183,922.76
10 $173,115.35
15 $151,570.99

* Higher of Fair Market Value of System or amount
specified

Y1



Termination Value:

Contract Year

w0 N OO W N -

._\—.&—A-—\——\_\Lo
W N =~ O

Termination
Value

$392,195.68
$318,277.30
$254,443.46
$203,294.71
$158,976.83
$112,104.35
$101,217.99
$96,706.65
$91,589.02
$85,819.63
$79,350.14
$72,129.18
$64,102.15
$55,211.04
$45,394.26

Amendment and Restated
Purchaser: City of Sausalito
Initial:
Date:

Solar Power Purchase Agreement v. 021009

SolarCity Corporation
Initial:

Date:




Amended and Restated-Appendix B

Description of the System

Solar System Location: __420 Litho St., Sausalito CA 94965

Solar System Size (DC kW) 56kW

Expected First Year Energy Production (kWh) 75,749

Expected Module Evergreen 205 ES-A
Expected Inverter SatCon 50kw 208 inverter
Expected Structure Custom pipe rack

Seller Responsibilities

1.

Design Preparation: Perform an inspection of the proposed solar power plant mounting site to assure long-
term safeguards and stability.

Rebate: Prepare all rebate documentation and communicate with all relevant agencies, if applicable.

Design: Produce and provide CAD single-line electrical and layout drawings. Drawings will consist of a
complete site plan showing the location of the array, inverters, and routing of conduits, and any details
necessary for the plan check and permitting.

Pre-installation Conference: Before installation of the PV systems, conduct a pre-installation conference
at the project site with the installers and other parties to review procedures, schedules, safety, and
coordination of the installation with other elements of the work. Several conferences may be needed if the
complexities and construction schedules require it.

Installation: Furnish all necessary mounting hardware, photovoltaic modules, electrical equipment, and
labor for installation of the PV systems up to the Utility Grid interconnection point[s] as indicated on the
contract drawings and specified herein.

Workmanship: All work shall be performed by skilled workers regularly engaged and specializing in this
type of work, in strict accordance with the installation directions of the approved manufacturers and as
specified herein.

Inspections: Serve as the Purchaser’s representative for applicable City and County Inspections in relation
to the Solar project.

Site Safety: Seller abides by the highest level of safety for its installation personnel and will adhere to the
strongly enforced policy for well-being and safety of Purchaser’s on-site users during all phases of the
installation. Adequate measures will be in place to rope off any and all installation areas in addition to
securing all sites of equipment, tools and electrical wiring for post-hour site activity. Post installation safety
components include the proper labeling of all electrical cabinet components to code compliant guidelines.

Acceptance Testing and System Commissioning:

a. Seller will conduct an in-depth inspection, test & commissioning procedure to insure that the
photovoltaic (“PV”) system is installed in a professional manner and consistent with the highest
level industry practice and operational requirements.

b. A record of the installation and the major components including modules, inverters, transformers,
and source circuit combiners is always documented in the Test & Commissioning Report.

c. Seller will verify that all non-current-carrying metal parts are solidly grounded and all equipment
and PV system grounding is installed and functional per NEC 2008.

d. Provide complete operation and maintenance manuals for the PV systems [two printed copies and
one electronic copy for each]. Manuals will include: as-built electrical drawings, as-built shop
drawings, a copy of the required submittals, product cut sheets, product operation manuals, startup
and shutdown procedures, and written Utility approval of the system[s], product warranties and
supplier and installer contact information.

General Terms and Conditions — Schedule 1 Definitions (March 14, 2008)
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Purchaser Responsibilities

1.

Site Preparation: Take responsibility for pre-installation site clean-up including removal of all debris and
obstacles that may impede solar installation. Specific action will be required in the following areas:

a. Parking: Set aside designated areas where installation crews may unload & load vehicles with
equipment as required.

Site Access: Assume responsibility for security access to the solar array upon installation completion.

Existing Facilities: Provide all available design and as-built drawings of the existing facilities to facilitate
system design and installation.

Project Management: Provide a single point of contact for each installation. Customer point of contact
shall be available on 24 hours notice.

Clarifications

Work Hours: General work hours are Monday through Friday 7am to 5:30pm unless approved by Seller's
Project Manager.

Change Orders: All change orders will have a minimum $250 processing fee. Change orders may result in
a restatement of basic contract terms shown in Appendix A.

Schedule: The schedule duration and general conditions are based on the contract set of documents. Any
additional scope changes are subject to additional increases in time and associated general conditions
costs.

Exclusions: The following items are excluded from this Scope of Work:
a. Removal of any vent obstructions

Modifications to existing structures

Solar module upgrades

Re-roofing

Hazardous materials removal and disposal

Fencing and/or security barriers

Trimming or removal of vegetation, weeds, shrubs, or rocks trees.

S@e ™o oo U

Replacement of any asphalt or concrete
i. Modification to any walk-ways, roadways or sub-surface conditions.

Modification and/or repair to any under-ground service utilities [water, electric, sewer, etc]

-

k. Carpentry
|. Trenching/digging

3

Service upgrades
Sheet metal
Landscaping

Scanning

L T O B

Parking lot striping

Permanent roof access

o

General Terms and Conditions — Schedule 1 Definitions (March 14, 2008)
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s. Bonds
Permanent safety equipment
u. Unforeseen subsurface conditions
v.  Off-hours labor
w. Material escalation over 20% from time of contract signing to materials procurement

Exclusions continued:
X. Changes to the existing electrical infrastructure
y. Painting
z. Safety scaffolding
aa. Lighting
bb. Liquidated damages
cc. Non-PV permits
dd. Archeological or environmental site constraints

ee. Prevailing wage rates

Amendment and Restated

Purchaser; City of Sausalito SolarCity Corporation
Initial: Initial:
Date: Date:

General Terms and Conditions — Schedule 1 Definitions (March 14, 2008)
S-3




